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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

PROMARK BRANDS INC. and  

H. J. HEINZ COMPANY, 

 

  Opposers, 

 

 vs. 

 

GFA BRANDS, INC., 

 

  Applicant. 

 

 Opposition No. 91194974 (Parent) 

and Opposition No. 91196358 

U.S. Trademark Application 77/864,305 

For the Mark SMART BALANCE 

 

U.S. Trademark Application 77/864,268 

For the Mark SMART BALANCE 

 

OPPOSERS’ THIRD NOTICE OF RELIANCE 

 

 Pursuant to Rule 2.120(j)(1) of the Trademark Rules of Practice and Section 704.09 of 

the Trademark Trial and Appeal Board Manual of Procedure, Opposers, ProMark Brands Inc. 

and H. J. Heinz Company, hereby submit, make of record in connection with this opposition 

proceeding, and notify Applicant of Opposers’ reliance upon the April 24, 2012 discovery 

deposition and accompanying exhibits of Dr. Leon B. Kaplan, who testified as an expert witness 

on behalf of Applicant GFA Brands, Inc. 

 A true and correct copy of the discovery deposition is attached hereto as Exhibit D, and a 

true and correct copy of the accompanying exhibits are attached collectively hereto as Exhibit E.   

 

Dated this 12th day of March, 2013.      

By:  /Angela R. Gott/     
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 -2-  

 Kevin C. Meacham 

 JONES DAY 

 500 Grant Street, Suite 4500 
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 (412) 394-7959 (fax) 

 kcmeacham@jonesday.com  

  

 Attorneys for Opposers 

 ProMark Brands Inc. and H. J. Heinz Company 
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Marta S. Levine 

David R. Cross 

Johanna M. Wilbert 

QUARLES & BRADY LLP 

411 East Wisconsin Avenue, Suite 2350 

Milwaukee, Wisconsin  53202-4426 

 

marta.levine@quarles.com 

david.cross@quarles.com 

johanna.wilbert@quarles.com 

 

 

 

        /Angela R. Gott/    

       Attorney for Opposers 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
________________________________x

PROMARK BRANDS INC. and
H.J. HEINZ COMPANY,

                    Opposers,

          -against-              Opposition Nos. 91194974

GFA BRANDS, INC.,                and 91196358

                    Applicant.
________________________________x

                 April 24, 2012
                 9:25 a.m.

       Deposition of LEON B. KAPLAN, PH. D., taken by

Opponents, pursuant to Notice, at the offices of Jones Day

222 East 41st Street, New York, New York, before Denise L.

Daniels, a Shorthand Reporter and Notary Public within and

for the State of New York.

Job No.: 24-216170
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1 A p p e a r a n c e s:
2      JONES DAY

     Attorneys for Opponents ProMark Brands Inc.
3      and H.J. Heinz Company

          500 Grant Street, Suite 4500
4           Pittsburgh, Pennsylvania 15219
5      BY:  CECILIA R. DICKSON, ESQ.

          (412) 391-3939
6           crdickson@jonesday.com
7

8      QUARLES & BRADY LLP
     Attorneys for Applicant

9           411 East Wisconsin Avenue
          Milwaukee, Wisconsin 53202

10

     BY:  DAVID R. CROSS, ESQ.
11           (414) 277-5625

          david.cross@quarles.com
12
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1                         I N D E X
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4
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6 KAPLAN
FOR IDENTIFICATION                                      PAGE

7

8 Exhibit 1  Document entitled "Critique of Likelihood    5
           of Brand Confusion Between Smart Ones and
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           Introduction of Smart Balance Frozen
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1

2           IT IS HEREBY STIPULATED AND AGREED by and

3      between the attorneys for the respective parties

4      hereto that the sealing and filing of the within

5      deposition be, and the same hereby are, waived; and

6      that the transcript may be signed before any Notary

7      Public with the same force and effect as if

8      signed before the Court.

9           IT IS FURTHER STIPULATED AND AGREED that all

10      objections, except as to the form of the question,

11      shall be reserved to the time of trial.

12
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1  LEON B. KAPLAN, PH. D.

2      business address, 12 Roszel Road, Suite C-103,

3      Princeton, New Jersey 08540, having been first duly

4      sworn by the Notary Public (Denise L. Daniels), was

5      examined and testified as follows:

6           MS. DICKSON:  Mark these as Kaplan 1 and

7      Kaplan 2.

8           (Document entitled "Critique of Likelihood of

9      Brand Confusion Between Smart Ones and Smart

10      Balance Resulting from the Introduction of Smart

11      Balance Frozen Meals" marked Kaplan Exhibit 1 for

12      identification, as of this date.)

13           (Dr. Sabol's report marked Kaplan Exhibit 2

14      for identification, as of this date.)

15 EXAMINATION BY MS. DICKSON:

16      Q    Good morning, Dr. Kaplan.

17      A    Good morning.

18      Q    I'm going to hand you what we marked as Kaplan

19 Exhibit 1.

20      A    Thank you.

21      Q    Are you the Leon B. Kaplan, Ph.D who submitted

22 Kaplan 1, entitled "Critique of Likelihood of Brand

23 Confusion Between Smart Ones and Smart Balance Resulting

24 from the Introduction of Smart Balance Frozen Meals," in

25 this opposition proceeding?
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1      A    Yes.

2      Q    Dr. Kaplan, how do you define what a brand is?

3      A    A brand is a product or a service from

4 a company that it ties a name to.

5      Q    Does it have to be a name or can it be

6 something else?

7      A    It could be something else.

8      Q    What kinds of something elses could it be?

9      A    It could be a unique look or probably

10 some kind of unique symbol.  Ideally it would be

11 unique.

12      Q    I'm going to ask you this.  What does the term

13 "brand strength" mean?

14      A    I think the term "brand strength" is

15 used to refer to the degree to which consumers

16 or the public either have awareness of a brand

17 or have some understanding about a brand.

18      Q    How do you measure, go about determining a

19 brand strength?

20      A    There are a multitude of ways that you

21 can do that.  You can ask consumers, you can

22 make an inference from the longevity of a brand,

23 the kinds of resources the company that owns the

24 brand have put behind the brand in advertising,

25 promotion, marketing.
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1      Q    Is it fair to say there are a variety of

2 different disciplines that can be implemented or used to

3 assess a brand strength?

4      A    Yes.

5      Q    You have a Ph.D in consumer industrial

6 psychology, correct?

7      A    Yes.

8      Q    Are you a lawyer?

9      A    No.

10      Q    If someone had a degree or expertise in

11 statistics, could they measure a brand strength?

12           MR. CROSS:  Objection to form.

13      A    Not necessarily.

14      Q    Okay.  Why do you say "not necessarily"?

15      A    Well, statistics is a process, and

16 brand strength and the measurement of it both

17 deals with a body of knowledge, marketing, let's

18 say in this instance, and a process of

19 measurement.

20           Now, if someone has a degree in statistics, it

21 might be in biostatistics, and they could tell you a

22 great deal about epidemics, but not a whole lot about

23 brand strength.

24      Q    What about someone with a marketing

25 background, could they provide information on brand
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1 strength?

2      A    Well, they would know about a brand,

3 and they certainly could offer opinions about

4 the strength of a brand.

5      Q    How about an economist?

6      A    I hate to complicate this.  It's the

7 kind of economist.  There are economists that

8 work in the consumer area, there are economists

9 that specialize in macro economics, and they

10 could tell you whether the country is going down

11 the tubes or not but probably not much about

12 brand strength.

13      Q    I guess what I'm getting at, you would agree

14 with me, there are a variety of disciplines that someone

15 could have as their specialty and could, depending on

16 what specific areas in their specialty they practice and

17 could provide information on brand strength?

18      A    I would agree with that.

19           I will also say you can come to the knowledge

20 about brand strength independent of your discipline but

21 based upon your work experience and your life

22 experience.  See, we could have saved a lot of time if I

23 just started with that.

24      Q    Would you agree with me each of these

25 specialties could have their own lingo or their own way
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1 of conducting a study on brand strength?

2      A    Yes.

3      Q    Each specialty would have their own way of

4 conducting a study on the likelihood of confusion?

5      A    Now we're getting into the legal part

6 of the whole thing.  As a nonlawyer, but a

7 research person, I don't think you have that

8 much latitude with regard to likelihood of

9 confusion.  It is -- as I have come to learn of

10 it and read about it, it's pretty well-defined

11 by statute and cases.  So I think there's a

12 pretty general -- there's a -- I think there's a

13 consensus about acceptability, about defining

14 it, to get back to your question.

15      Q    About defining likelihood of confusion?

16      A    Yes.

17      Q    Would you agree there are a range of indicia

18 that could be probative of likelihood of confusion that

19 different studies could provide?

20      A    Sure, yes, I would.

21      Q    And that could vary, depending on the

22 discipline of the person conducting the study or

23 providing the opinion?

24      A    On a lot of things.

25      Q    When you're asked to assess likelihood of
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1 confusion, you often engage in a survey, correct?

2      A    More than often.

3      Q    Pretty much every time, would you say?

4      A    If given the opportunity, it seems to

5 me the intelligent way to go.

6      Q    How do you go about setting up a survey?

7      A    You speak with the client and you find

8 out what the business question or the legal

9 question -- you find out what it is you're

10 supposed to survey.  And that helps you define

11 in a broad sense what you're doing.

12           And then through further discussion and

13 investigation, you address the issue of who it is we

14 should be surveying and what kinds of questions we need

15 to answer.

16           Actually, I typically start after my initial

17 discussions, and we have an idea of what the question

18 is.  I tend to start from the end and work backwards so

19 I don't lose sight of where we want to be when we're

20 done.  But you would define who it is, the questions --

21 who it is we want to interview, which is the universe.

22 The questions that we should consider to answer -- let

23 me back up.

24           We should decide how we will operationalize

25 the whole issue, which is to say the questions that we
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1 are going to -- the method of inquiry that we're going

2 to use, how best to get that information by a telephone

3 survey or a mall intercept survey, et cetera.  And the

4 kinds of questions that will provide us with the answers

5 and, of course, the overall design of the survey.  Those

6 kinds of considerations.

7      Q    When you say you start at the end and work

8 backwards, does that mean you start with the questions

9 and then work back toward defining the universe?

10      A    That means -- let's stay with the

11 likelihood of confusion question issue.  At the

12 end of the process, if done correctly, properly,

13 then I should be in a position to provide a

14 report that will say we found such and such

15 level of confusion, with a lot of elaborations

16 on among who and how we accounted for a variety

17 of things and what the criteria were to

18 establish that there was confusion, et cetera.

19 It's like the North Star, I guess.  When you're

20 piloting a ship, you want to make sure that it's

21 in front of you because you can get lost in some

22 of the details and find you've gone on a

23 tangent.  That's why I try to do it.  Some

24 others work differently.

25      Q    From your description, would you agree with me
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1 that there are many different ways that you could

2 approach a survey if you were going to establish

3 likelihood of confusion?

4           MR. CROSS:  Objection to form.

5      A    Sure.

6      Q    And different surveys will have different

7 value as indicators of likelihood of confusion based on

8 some of the choices that you make in structuring the

9 survey?

10      A    Could you clarify what you mean by

11 "value"?  It could mean several different

12 things, different indicator or different

13 accuracy.

14      Q    Depending on the choices that you make in

15 structuring your survey, the outcome could demonstrate

16 likelihood of confusion for maybe a smaller population

17 or larger population?

18      A    Sure.  Absolutely.

19      Q    And that, depending on the population

20 definition, for example, may have a different value in

21 showing overall likelihood of confusion?

22      A    That qualifies the likelihood of

23 confusion as among -- as in the likelihood of

24 confusion among such and such group.

25      Q    So, depending on the choices you make, a
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1 conclusion that likelihood of confusion exists could be

2 subject to criticism?

3      A    Of course.  Of course.

4      Q    But it's not necessarily a black and white

5 issue, right?

6           MR. CROSS:  Objection to form.

7      A    In a research -- at least in research

8 in this area, very little is black and white.

9 There are -- you know, it's like in -- I think

10 most things in life, there's a continuum.  There

11 are certain rules that are pretty hard and fast.

12 In other situations, you make choices, and

13 depending on the underlying question that's

14 asked and sort of the generally accepted

15 principles, you're located somewhere on the

16 continuum, you know, better or worse, stronger

17 or weaker or of greater or lesser value.

18      Q    Would you agree with me there's no such thing

19 as a perfect survey?

20      A    There are times when I think I'm

21 really close, but I would have to agree with

22 you.

23      Q    So, in the case where you have a near perfect

24 survey and you would look at it maybe six months down

25 the road, you might think of something else you could
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1 have done that would make it even -- I don't want to say

2 more perfect, but would be even more revealing in the

3 data you're trying to achieve?

4      A    You don't have to wait six months.

5 Usually it's the day after I start gathering

6 data.  Sometimes that does -- that's always a

7 possibility.

8      Q    And that doesn't mean that your first survey,

9 the near perfect survey is valueless because there is

10 something else you could have done?

11      A    There was never an issue of valueless.

12      Q    What role do confidence levels play in surveys

13 in determining what the value of the conclusion of the

14 survey is?

15      A    Well, that depends on whether you're

16 talking to a marketing researcher or

17 statistician.  If you're talking to a

18 statistician, he or she would say in all

19 likelihood that if you don't have a truly random

20 probability sample, then confidence intervals

21 have no value, have no place in a survey.

22           The rest of us, generally speaking, use them

23 as a guideline of some sort.  A confidence level or

24 confidence interval will tell you that if this were a

25 true probability sample, the estimate or value that your
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1 survey comes up with, which is a point like 6.5 percent

2 has a margin of error around it, which is due to, just

3 statistically speaking, a variety of things, which I

4 won't go into.  So the confidence interval would tell

5 you, everything else equal, something about how much

6 confidence you should have in the point estimate.

7      Q    Aside from reporting a margin of error or

8 confidence interval, would you agree that the other way

9 that you control for errors is in the way that you

10 structure the survey in the first place?

11      A    The confidence interval -- if I may,

12 the confidence interval does not control for

13 error at all.  It just tells you if this point

14 estimate is right -- it just tells you this

15 point estimate, and you could get that point

16 estimate by rolling dice 250 times and recording

17 the number and saying -- taking the average and

18 saying that's the likelihood of confusion

19 percentage, and then based on the number of

20 times I roll the dice and where it is, I can

21 have a confidence interval.

22           So it is merely a statistic that tells you

23 something about how much confidence one should place in

24 the number.  It's different from controlling for error.

25 If I make myself clear.
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1      Q    What other ways do you control for error when

2 you're conducting a survey?

3      A    When you're conducting a survey --

4 well, let's back up.  Error, which we will call,

5 for argument's sake, noise, is pretty much

6 inherent in the process of trying to get

7 information from human beings, and in whatever

8 way we choose to get that information, error can

9 be introduced into any study by a variety of

10 factors.  The wording of the question, where the

11 critical question or questions appear in an

12 interview if we do an interview, how my

13 respondents are selected, whether somehow

14 whether there was some bias in that process,

15 randomness of -- I can ask a person the same

16 question today and I can ask you that question

17 tomorrow and you might have a slightly different

18 opinion.

19           And in the aggregate, that change could move

20 the value I get or if I have enough people and they're

21 all changing opinions, hopefully they'll cancel each

22 other out.

23           So we talked about the way I word the

24 question, where the question is and the method I use.

25 My people, how they appear, and also it's almost in the



91f27006-49b7-4a74-bd65-e58748f90dbe

LEON B. KAPLAN, PH. D. - 4/24/2012

800-292-4789 www.merrillcorp.com/law
Merrill LAD

Page 17

1 kind of information.

2           If I asked you about the first names of your

3 parents, I'm likely to get the same answer later today,

4 tomorrow or whenever.  So there's very little error,

5 that is a highly reliable answer.  And if I asked you

6 your feeling about the long-term potential for

7 associates in law firms, that might change by year,

8 month, day, hour, whatever.

9      Q    Minute?

10      A    You tell me.

11           So, stuff of that nature, okay, without taking

12 up too much time.

13      Q    Using an example that you gave of parents'

14 names, parents' names is a highly factual question?

15      A    Good point.

16      Q    Is it fair to say that a consumer's perception

17 of a brand is not really a factual question?

18           MR. CROSS:  Objection to form.

19      A    I don't know about that because if the

20 perception is that this brand comes from so and

21 so, that would be a fact.  If the perception is

22 that this brand is quality goods, there can be

23 some fact behind that, based on my experience,

24 and there can be some subjective judgment also.

25 And that also -- from my perspective, subjective
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1 judgment, to me, is a fact.

2      Q    Maybe the way I should rephrase it would be to

3 say a question of a consumer's perception of brand is

4 more subjective than asking a question about what my

5 parents' names are.

6      A    Sure.  That's a good characterization,

7 certainly.

8      Q    Part of your work with consumer psychology is

9 how consumers respond to brands, right?

10      A    Yes.

11      Q    And is it fair to say that a consumer's

12 response to a brand is based on that consumer's

13 knowledge of the brand or the marketplace?

14      A    Among other things, sure.

15      Q    What other things tie into a consumer's

16 perception of a brand?  What other things would tie into

17 a consumer's perception of a brand?

18      A    Other people's experiences, the

19 experience the consumer might have with

20 competitive products.  The consistency of a

21 consumer's perceptions.  The importance of -- I

22 perceive probably a lot of attributes about that

23 brand.  And some would be more important than

24 others.  Some would be -- might well be more

25 likely to drive my perception than others.
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1      Q    I'm going to ask you a little bit about the

2 mechanics of how brand recognition works with the

3 consumer.

4      A    I'm not the world's greatest authority

5 on brand recognition and stuff like that.  But

6 I'll be happy to try to answer the question.

7      Q    You tell me if I'm getting too far afield.

8           MR. CROSS:  It's the old, I do not know if you

9      do not know.

10           THE WITNESS:  Thank you.

11      Q    Is it fair to say that a consumer has some

12 perception of a brand that's stored in their knowledge

13 base?

14      A    Yes.

15      Q    And when they get either an external cue or

16 maybe an internal cue, it retrieves that information

17 about a brand in their head.  By that, I mean if I ask

18 you what's a brand of sneakers, that would be an

19 external cue that would trigger something in your memory

20 about a brand?

21      A    It would trigger -- yes.

22      Q    So in some respects, brand information from a

23 consumer perspective would be a type of knowledge that

24 that consumer has based on a variety of inputs that I

25 think you talked about, maybe interaction with
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1 competitive brands, interactions with a particular

2 product, knowledge of a marketplace?

3      A    Yes.

4      Q    When we're measuring brand strength, in some

5 sense, we're trying to get at that consumer knowledge

6 base to understand what it is based on and how strong

7 the link is between a particular product and what a

8 consumer thinks about when they're exposed to that

9 product?

10      A    It could be.  Not necessarily always,

11 but it could be.

12      Q    In terms of talking about external cues, the

13 example I gave you was asking you a question about

14 sneakers.  That external cue could also be a logo, a

15 slogan, a trademark, something visual, a word mark that

16 you would see and think, ah, Nike sneakers?

17      A    Yes.

18      Q    Would you agree with me that a strong brand is

19 not a generic brand?

20           MR. CROSS:  Objection to form and foundation.

21      A    What's a generic brand?

22      Q    Well, let me ask you this.  If I wanted to

23 determine whether something is a generic brand, is that

24 a brand strength measurement?

25           MR. CROSS:  Objection to the form and
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1      foundation.

2      A    Forgive me, what is generic brands?

3      Q    If I were to ask about Kleenex, Kleenex is a

4 registered mark of Kleenex, owned by, I think, Kimberly

5 Clark, but a lot of people use the term "Kleenex" to

6 mean Puffs or some other brand of tissue.  If I want to

7 figure out if my brand is being used in a generic way,

8 is that a question of brand strength?

9           MR. CROSS:  Objection to form and foundation.

10      A    I don't think so.

11      Q    Why don't you think so?

12      A    What you're trying to figure out is

13 how people use the brand's name.  And I don't --

14 I don't see that necessarily as brand strength.

15 A strong brand is known to many people.  A weak

16 brand has a low level of awareness.  There may

17 be other facets of a brand strength, but they

18 might be called something else.

19           What you're describing, I think, goes more to

20 the issue of the identity, perhaps.  Now, we're making

21 some fine distinctions and we're bringing concepts in

22 from marketing and from research and from the law.  And

23 they don't always fit -- they don't seem to fit together

24 flawless.

25      Q    There are different types of brand awareness,
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1 aren't there?

2           MR. CROSS:  Objection to form.

3      A    There are different ways to ask the

4 questions.  Is that what you mean?

5      Q    There are different ways to inquire about

6 brand awareness?

7      A    Yes.

8      Q    One way would be aided awareness?

9      A    That's correct.

10      Q    If I said, do you know the Nike brand, that

11 would be an aided awareness question, right?

12      A    Uh-huh.

13      Q    What about unaided awareness?  That's a

14 different way to get at the brand awareness question,

15 right?

16      A    Yes.

17      Q    To keep with the sneaker thing, that would be

18 if I asked name a brand of athletic footwear and you

19 said Nike, correct?

20      A    Keep it up, and we'll find a place for

21 you.  That's correct.

22      Q    Then there's also something called top of mind

23 awareness, right?

24      A    There is, yes.  Isn't that unaided

25 awareness?
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1      Q    It is, but it's a subset of unaided awareness.

2 So if I'm Nike, I strive that when I ask a question,

3 name an athletic footwear company, I want every consumer

4 that responds, the first one out of their mouth to be

5 Nike?

6      A    Okay.

7      Q    Is that a fair assessment?

8      A    Yes.

9      Q    Is it true that aided awareness is strong

10 enough to drive a consumer's purchasing decision?

11           MR. CROSS:  Objection to form.

12      A    If you mean to say that recognizing

13 the name of a brand when a person mentions it is

14 all that's needed to drive a consumer's purchase

15 situation, I really have doubts about that.

16 That might work for some people, but if all I

17 have to go on is a name and nothing else in

18 memory and the name that only comes to mind -- I

19 recognize it as opposed to offering it, unaided,

20 is the word.  I don't know how much purchase

21 that's going to drive.

22      Q    Let me give you an example.  It sounds like a

23 bad joke, but if I walk into a bar, I'm going to see

24 signs that say "Coors, Bud Lite" on-bar stuff, maybe a

25 dart board, depending on your quality of bar.  And that
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1 advertisement, in some respect, is intended to aid my

2 awareness of the product.  Do you agree with that?

3      A    Do that again?

4      Q    So that advertisement of a particular type of

5 beer --

6      A    You mean by virtue of being in the

7 bar.

8      Q    It's behind the bar, all their stuff is

9 branded Budweiser.  Is it intended to aid my awareness

10 of the product, Budweiser beer?

11      A    What that's going to do, as I

12 understand the theory, is that you will see the

13 name of a brand and that name should activate

14 some things in your memory that will bring to

15 the floor knowledge that you have, other

16 knowledge about the brand.  And it's the sum

17 total of that knowledge that should activate the

18 choice.  That's different from what we were

19 talking about a minute ago, which is just aided

20 awareness driving the purchase.

21      Q    Would you consider that sign behind the bar to

22 be a form of aided awareness?

23           MR. CROSS:  Objection to form and foundation.

24      A    It does two things.  One, it's part

25 of, obviously, advertising and promotion and
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1 marketing to try to build awareness, to try to

2 reinforce the name of the brand.  That's one

3 thing.

4           And then it in and of itself reminds you of it

5 and so in a sense can be a prompt to further remind you

6 of the name.

7      Q    And hopefully to buy that beer?

8      A    I don't even know if that's criterion

9 at that point.  Sometimes you just want Nike, to

10 use your example, wants to be the first one that

11 comes to mind.  If you're pinning your whole

12 campaign on that sign, I would have concerns

13 about your chief marketing officer.

14      Q    That's certainly true for general marketing

15 advertisement and television, billboards, magazines.

16 There's a variety of reasons why it's being marketing in

17 that fashion.

18           Do you think point-of-sale marketing or

19 point-of-sale identification of a brand is different in

20 that that point-of-sale marketing is specifically trying

21 to get you to make a particular decision at that time to

22 purchase the product?

23      A    Given the way you've defined it,

24 certainly it would be different, just because of

25 the immediacy of the purchase situation.
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1      Q    Would you agree with me it's possible that

2 that sign being behind the bar could drive a consumer's

3 purchasing decision?

4           MR. CROSS:  Objection to form.

5      A    If that's all there is and there is no

6 other knowledge, no other information, then if

7 that's the only sign, if I go into the saloon

8 that you patronize regularly or at least that

9 you talk about all the time, if I go into said

10 premises and I am thirsty and I have this deep

11 and abiding thirst for beer and there's a sign

12 that says such and such brand, that's the only

13 sign there is in the place, absent other

14 preferences, I'd get that because I don't know

15 of anything else.

16           So, yeah, in that situation, it certainly

17 works well.  That seems to be a pretty peculiar and

18 highly specialized situation or maybe we go to different

19 bars.

20      Q    It could be.

21           Would you agree that a consumer's knowledge of

22 a brand provides a benefit to the consumer because it

23 reduces the risk that the consumer would otherwise bear

24 in not knowing what they are getting in a particular

25 product or service?
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1      A    Yes.

2      Q    And a brand creates a set of expectations?

3      A    Yes.

4      Q    And that's part of the knowledge that a

5 consumer is going to be reminded of when they see a

6 trademark, a logo, a slogan?

7      A    We hope.

8      Q    Would you agree that when a consumer sees a

9 brand that they are familiar with, they may make certain

10 assumptions about the product without doing a complete

11 investigation of the product based on their knowledge of

12 the quality of the brand or the quality of products

13 typically put out by that brand?

14      A    Yes, that's basically what we were

15 talking about in the bar situation.

16      Q    Because a consumer can't necessarily check

17 every detail of every product, they will rely on their

18 knowledge of a particular brand to make their purchasing

19 decisions, for example?

20      A    Correct.

21      Q    And this would be, in a way, a way that

22 counterfeits work, so if they look close enough, like a

23 particular branded product, a consumer may not fully

24 investigate what that product is, assuming it's their

25 known brand, even though it's not their known brand?
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1      A    I guess you could say that.

2      Q    Would you agree that the cost of creating a

3 successful brand is large?

4      A    It depends.

5      Q    What does it depend on?

6      A    You just may have an extraordinarily

7 good brand, and word of mouth may make that

8 extraordinarily successful.

9      Q    Do you know anything about what the success

10 rate is of launching a brand new brand into the

11 marketplace?

12      A    No.  Other than it is low, no.

13      Q    We talked about the benefits that a strong

14 brand can bring for the consumer, but there would also

15 be benefits for the owner of a strong brand.  Can you

16 think of what those benefits might be?

17      A    I would assume it would be the

18 profitability and the potential to use that

19 strong brand for line extensions.

20      Q    Would you agree that a strong brand also

21 generates consumer loyalty, which may be of benefit to a

22 brand owner?

23      A    Again, let me differentiate between

24 the way I think about a strong brand and the way

25 you might be using it.
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1           A strong brand, at its most basic level in my

2 mind, is a brand that has a high level of awareness.

3 And that's not necessarily going to accrue to you in a

4 beneficial manner.  If you have a high level of

5 awareness but very negative associations, then that is

6 not a blessing.  So a brand that is well-known, what I

7 would call strong and has a lot of favorability is a

8 recipe for loyalty, more than just the awareness.

9      Q    You raise a good point.  If your brand doesn't

10 have a strong level of favorability, it could have the

11 exact opposite effect, that nobody wants what you're

12 selling because of whatever issue is attributed to the

13 brand of not having high favorability?

14      A    That is correct, I think.

15      Q    We talked about one of the benefits

16 potentially being extension into a different product

17 service category.

18           Is it fair to say that there are a number of

19 different attributes that have to be considered when

20 you're extending a brand into a new category, including

21 things like different customers, different market

22 competitors, different market dynamics?

23           MR. CROSS:  Objection to form.

24      A    It depends.  That could be -- your

25 answer is not incorrect, but it certainly
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1 depends what we're going to expand into.

2      Q    Let me change topics from brand discussion.

3      A    Okay.

4      Q    Thank you for that.  I want to talk a little

5 bit about surveys.

6      A    Good.

7      Q    Now, you designed and conducted a variety of

8 brand-related surveys?

9      A    Yes.

10      Q    How many surveys would you say that you

11 conducted for either brand awareness or the likelihood

12 of confusion in 2011, ballpark?

13      A    Last year?

14      Q    Yes.

15      A    A small number.  Twenty, 30, something

16 like that.

17      Q    Is that typical over the last, say, ten years?

18      A    No.

19      Q    What would you say would be a typical number

20 over the last ten years, if there is a typical number

21 over the last ten years.

22           MR. CROSS:  On an annual basis?

23           MS. DICKSON:  On an annual basis.

24      A    It's all over the place.  It's driven

25 by -- a lot of it is driven by the economy.
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1      Q    Sure.

2      A    And, actually, the desire among

3 clients and potential clients for brand

4 information, so I can't be more responsive.

5 Last year was not the best year.

6      Q    If you had said 20 or 30 was maybe toward the

7 lower end of an annual number of surveys, could you give

8 me a ballpark on a really busy year?

9      A    We like to run 50 to 75 studies.

10      Q    And you've done mall intercept surveys?

11      A    Yes.

12      Q    Telephone surveys?

13      A    Yes.

14      Q    Have you done internet-based surveys, too?

15      A    Yes.

16      Q    Are there any other type of surveys -- well,

17 in-person surveys?

18      A    Yes.

19      Q    Are there other types of survey mechanisms

20 that you've used that I haven't mentioned?

21      A    Yes.

22      Q    And what are those?

23      A    We've done pure mail surveys.

24      Q    I always forget snail mail.

25      A    We've done -- within the context of
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1 the internet, we've done both internet panel

2 surveys and we have done internet surveys where

3 we recruited our own respondents randomly.

4 That's the quantitative techniques.  That pretty

5 much covers it, survey techniques.

6      Q    A telephone survey would generate a random

7 sample; is that right?

8           MR. CROSS:  Objection to form.

9      A    You could generate a random sample to

10 use in a telephone survey.  It doesn't

11 intrinsically generate anything.

12      Q    That's true.  And a mall intercept survey

13 provides a slightly less random sample because you have

14 to actually approach people to ask if you want to

15 participate in the survey.  In some sense, your person

16 recruiting the people to be interviewed is picking

17 people out of a crowd?

18      A    Well, your initial statement about

19 providing less of a random sample is correct.

20 Attributing it to the interviewer is not

21 necessarily correct in the sense that it's

22 typical that in instructions to the interviewer,

23 you frequently say something like -- position

24 yourself where you're allowed to be and then

25 count every "X" number of persons that pass you
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1 and then approach that individual.  And the

2 purpose of that is to minimize the interviewer's

3 discretion in recruiting a sample -- in

4 proposing a sample.

5      Q    I thought it was the interviewer approaching

6 people, but you said the first part of the statement is

7 correct, a mall intercept is not a random sample.

8      A    Fair.

9      Q    What's the reason that I was incorrect in

10 assuming, but what's the real reason?

11      A    I don't know if it's the real reason,

12 but the reason that I was taught and believe in

13 is that when we talk about a random sample of

14 the United States, we mean that everybody who

15 has a phone has a chance to be contacted, and we

16 can even calculate the probability.

17           When we talk about a mall intercept, the

18 likelihood that you're going to be contacted or

19 approached -- I think it's directly proportional to how

20 far you are from a mall that has an interviewing

21 facility, whether or not you have a driver's license and

22 some other considerations.

23           So there's not the same, for lack of a better

24 word, coverage, and the lesser coverage is not random.

25 Malls are located where there are buyers and where you
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1 can by the land necessary to erect it.  I think there

2 may be one in Manhattan.  There used to be one in

3 Macy's, it was a vertical mall, sort of.  And you'll

4 find in some other much smaller cities, there could be

5 two or three.  Typically, they're suburban.  There are

6 not very many in Montana or Idaho because we don't have

7 concentrations of populations.  There are not many in

8 areas where the population doesn't have discretionary

9 income, because those people are of less interest to

10 sellers of a lot of product.  So you don't want to put

11 the mall there.

12           And from a marketing survey research

13 perspective, they're of less interest because not that

14 many potential clients care that much about the opinions

15 of those people.

16           So, in that sense, because malls are national

17 in spread, are not everyplace.  You don't have the same

18 coverage.  On balance, though, the loss is considered

19 minimal.  Every day, companies make incredibly expensive

20 business decisions using mall intercept interviews.

21      Q    Recognizing that there are certain areas or

22 population groups?

23      A    Trade-offs.  Yes.  It obviously does

24 not make the mall intercept inferior.  There

25 were times when you need to show people
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1 something, and that is the way to go.  I use

2 both methodologies.

3      Q    And you just said when you have to show people

4 something.  Is it your preference when you have a visual

5 stimuli or a product, to use a mall intercept survey

6 because you have to show somebody something?

7      A    As opposed to?

8      Q    As opposed to an internet survey, for example?

9      A    That depends on the product.  If it's

10 a technology product, I am indifferent to

11 predispose towards the internet.  If it is a

12 product where it's more than showing, there are

13 certain tactile clues, the weight, the feel,

14 smell.  If other modalities are involved beyond

15 just looking at something, then that would speak

16 to a mall intercept.  And there are timing and

17 cost issues.

18      Q    Sure.  If you don't have a product or a logo

19 or the tactile clues that you want a consumer to look

20 at, if you just have a word mark, is there a reason why

21 you would do a mall intercept survey versus a telephone

22 survey?

23      A    It depends on the word mark.  If, best

24 of all worlds, you just show people a sign,

25 assuming the mark is known by -- it's printed or
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1 written name or whatever and that way I don't

2 have the interviewer, telephone interviewer

3 reading something which, to some degree puts me

4 at the mercy of the interviewer, unless as

5 you've done, we hire a professional person to

6 read the name or names or more likely the

7 statement.  And we record that and everybody

8 gets it on a little cassette, so I have

9 uniformity, which is another potential source of

10 error, absence of uniformity.  And I overcome

11 problems in vocal communication, which is pretty

12 much what I am stuck with on a telephone

13 interview.

14           Does that answer you?

15      Q    It does.

16           What if you don't have a picture of what the

17 words look like on the product?  What if you just have

18 the words so the packaging hasn't been completed yet?

19 Would you show consumers the words just printed even

20 though that's not how they're going to appear on the

21 final packaging or would you conduct a telephone survey

22 because you're going to vocalize just the words or would

23 you do something else?

24      A    In that case, from a methodology point

25 of view, and assuming the words are simple words
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1 and it's short and all that stuff, I'd probably

2 be indifferent methodologically.  And other

3 factors, usually timing and cost considerations,

4 would come into play.

5      Q    Could you give me a rough percentage of, say,

6 your surveys last year that you did?  How many were mall

7 intercept, how many were telephone, how many were

8 internet?  Or something else.

9      A    Sure.  Last year, probably half were

10 mall intercept.  And of the rest, it would be

11 equally split or 25 percent/25 percent or 30

12 percent/20 percent internet versus phone.

13           MS. DICKSON:  I'm about to start a new topic.

14      Do you guys need a break?  We have been going about

15      an hour.

16           THE WITNESS:   I'll take a break.

17           (Recess taken at this point.)

18      Q    If you take a look at the report you gave us,

19 your CV is attached to the back.  I want to talk about

20 one of the cases that you've listed, the champagne --

21      A    Crystal.

22      Q    Can I call it the Crystal case?

23      A    You can call it anything you want.  I

24 gather you don't have a minor in French?

25      Q    I do not.
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1      A    Yes.

2      Q    Just for purposes of the record, your resume

3 is attached to the back of what we have marked as Kaplan

4 Exhibit 1.

5           The case I'm referencing that we're going to

6 refer to as the Crystal case is the case listed under

7 "Trial Testimony the Past Four Years" on the last page;

8 is that correct?

9      A    That's correct.

10      Q    In this case, what were you hired to do?

11      A    I was hired to conduct a study into

12 the likelihood of confusion between my client,

13 who is the maker of Crystal, a very expensive

14 champagne and another firm's product called

15 Cristalino, a very inexpensive sparkling wine.

16      Q    And you provided deposition testimony and

17 testified at trial?

18      A    That is correct.

19      Q    In relation to your opinions on the likelihood

20 of confusion between Crystal and Cristalino?

21      A    Correct.

22      Q    And your opinion was accepted by the court; is

23 that correct?

24           MR. CROSS:  Objection to form.

25      A    On balance, I think that's a fair
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1 statement, yes.  I think.

2      Q    I didn't have a copy of your opinion, so what

3 I'm going to hand you, I don't know if you've ever seen

4 this before, but this may help in case you need it, a

5 reference document about this case.

6           MS. DICKSON:  Actually let's mark this Kaplan

7      3.

8           (Order and injunction marked Kaplan Exhibit 3

9      for identification, as of this date.)

10      Q    If you would, Dr. Kaplan, take a look at what

11 we have marked as Kaplan Exhibit 3, and this is an order

12 and injunction from the case that's referenced on your

13 CV.

14           Have you ever seen this document before?

15      A    Actually, I don't think so.  They

16 never tell me, I'm the last one to know.

17      Q    I'm not going to ask you questions necessarily

18 about this specific document, but if you turn to Page

19 36, using the bottom numbers, if you look at the

20 paragraph numbers, it starts at 112, it gives some

21 summary of the work that was performed in this case.  If

22 you need it as a reference, feel free to refer to it.

23 That's where some of my questions are going to come

24 from, but you may know from just having done the work.

25 I just wanted to give it to you if it is a help.



91f27006-49b7-4a74-bd65-e58748f90dbe

LEON B. KAPLAN, PH. D. - 4/24/2012

800-292-4789 www.merrillcorp.com/law
Merrill LAD

Page 40

1      A    Thank you.

2      Q    Go ahead if you want to take a look at it

3 again.

4      A    No.

5      Q    So we were talking about this case that you

6 had opined on the likelihood of confusion.  It appears

7 that you performed a survey to determine that likelihood

8 of confusion; is that correct?

9      A    That's correct.

10      Q    I'm looking at Paragraph 114, Judge Ericson's

11 order states that, "Dr. Kaplan defined the survey

12 universe as people who were 21 or older, had purchased

13 in the past six months or were likely to purchase in the

14 next six months imported sparkling wine under $35 and

15 were aware of Crystal champagne before the interview."

16           Is that an accurate statement of how you

17 defined the universe for the survey?

18      A    Actually, I'm not completely certain

19 whether it was an "or," as it says, "or were

20 likely to purchase" or whether it was an "and."

21 I'm not completely certain right now.  This

22 statement itself as it stands, other than that,

23 is correct.

24      Q    Is it standard practice to have screening

25 criteria for a survey to define the survey population?
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1      A    Yes.

2      Q    And is its best practice to phrase questions

3 that define -- implement that screening criteria to

4 require an affirmative response so that, for example, if

5 I wanted a population over 18, I would ask, "Are you

6 older than 18" to get an affirmative response?

7      A    Not necessarily.  Using your example,

8 I would -- in age, just off the top, I would say

9 something akin to, "Which of the following

10 categories best describe your age, under 18, 18

11 to 21, 21 to 39, 40 or above," or some split

12 like that.

13           I would not necessarily give you a "Yes/No" or

14 "Yes," was the right answer or "No" was the right answer

15 unless it was unavoidable.

16      Q    Would it be considered improper to use a

17 "Yes/No" question in order to establish the screening

18 criteria of whether it's age, gender, are you female,

19 over age or whatever?

20      A    I don't necessarily think it is

21 improper.  If you want what I regard as better,

22 if not best practice, I would try to word the

23 question to ultimately provide me with the

24 information I need, but give the respondent more

25 choice, not necessarily focus the respondent on
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1 a "Yes" or "No."  If one were to use the

2 "Yes/No," I could say, "I'm going to read you

3 several age ranges.  Are you under 18?  Yes/No.

4 Are you between 18 and 29?  Yes/No," et cetera,

5 and it would accomplish -- hopefully, I would

6 get one answer, one "Yes."

7      Q    If you are going to do the age question, "Are

8 you over 18" and you only want respondents over 18, by

9 requiring a "Yes" answer, it doesn't matter what else

10 anybody says.  If they don't say "Yes," they're not

11 going to be part of the universe?

12      A    That's correct.

13      Q    If you take a look at --

14      A    If I may?

15      Q    Yes.

16      A    I could have asked, "Are you under

17 18," in which case a "No" answer qualifies you,

18 so it's not always the "Yes" answer or the "No"

19 answer.  It goes to the issue if I want people

20 who do not drink alcoholic beverages, then the

21 "No" answer is the key to proceeding.  The "Yes"

22 answer or "Don't Know" is a termination kind of

23 question.

24      Q    And if you want the "No" universe, the people

25 who say "No," anything else that anybody else says
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1 that's not "No" would result in them not being included

2 in the universe?

3      A    That is correct.

4      Q    You could do it as a "Yes" or a "No"?

5      A    There are lots of ways you can do it.

6      Q    Let's take a look at what we have marked as

7 Kaplan Exhibit 2.  Have you seen this document before?

8      A    I believe so.

9      Q    And can you identify this document for the

10 record?

11      A    I believe this is the report Dr. Sabol

12 prepared in this matter.

13      Q    So, if you would take a look at the last page

14 of this, I believe these are the survey questions Dr.

15 Sabol used?

16      A    I think so, too.

17      Q    If you look at Question No. 1, that looks like

18 it's under Screen B, number 1.  Would you agree if you

19 answer anything other than a "Yes" to Smart Ones, you

20 are not going to be included in the survey universe?

21      A    As for his instructions, I agree, you

22 need to say -- as he says below it, "If heard of

23 Smart Ones, continue.  If not, terminate."  I

24 agree with you.

25      Q    If I were to say in response to Question No.
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1 1, "I don't know," I'm not going to be included in the

2 survey response because I have to say affirmatively

3 "Yes" to Smart Ones in order to be included?

4      A    Actually, there would be a problem

5 because if you said "Don't Know," I wouldn't

6 have a place to record that.

7      Q    It wouldn't be recorded, but I wouldn't be

8 eligible to be in the universe because I didn't say

9 "Yes," correct?

10      A    I guess you could say that.  Yeah.  It

11 is, however, not good practice to not have a

12 "Don't Know" column, because "Don't Know" is not

13 a completely unreasonable choice -- not a

14 completely unreasonable answer.

15      Q    In your report, did you assess --

16      A    This is Exhibit 1?

17      Q    This is Exhibit 1.

18           You point out that Dr. Sabol did not offer an

19 "I don't know" column for this Question No. 1 in his

20 survey?

21      A    That is correct.

22      Q    Did you assess any weight or impact that not

23 offering an "I don't know" option in Question 1 would

24 have on his survey results?

25      A    Not offering a "Don't Know" in and of
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1 itself doesn't impact the weight I would put on

2 the outcome.

3      Q    Let's go back for a second to the Cristalino

4 case, which is Exhibit 3.  Is it true that when you were

5 doing your study, Cristalino was already on the market

6 and was competing or at least -- was already on the

7 market?

8      A    For about a couple hundred years.

9      Q    Crystal was?

10      A    Crystal.

11      Q    Cristalino?

12      A    See the confusion.  I rest my case.

13 Cristalino had been on the market in the United

14 States for a few years.  Yes, it is true.

15      Q    And when you did your survey, what were

16 consumers, survey participants shown as they were

17 commenting on whether or not they thought there was a

18 likelihood of confusion?

19           What I'm getting at is did they just see

20 Crystal, Cristalino, the marks, did they see the

21 packaging?

22      A    Oh, this was a likelihood of confusion

23 study that was a point-of-sale type of

24 confusion, likelihood of confusion study.

25 Initially, they responded -- saw a bottle of
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1 Crystal exactly as one would see it in a liquor
2 store with whatever wrapping it has or one would
3 see it if it were brought to the table if you
4 asked about it in a restaurant.  That was taken
5 away.
6      Q    Okay.
7      A    We asked them questions and we asked
8 some distracting questions about TV viewing
9 habits or something.  Then respondents were

10 shown an array of four bottles of imported
11 sparking wines, one of which in the test cell
12 was Cristalino, and the other three were
13 brands -- the same price point that were likely
14 to be seen on the same shelf or in the same
15 aisle or proximate to the Cristalino.  Because
16 there's some sorting by price point, and there's
17 certainly sorting by U.S. or European or
18 whatever.
19      Q    Okay.
20      A    And those bottles were arrayed in an
21 order that was varied with different
22 respondents, so there was no position kind of
23 bias, but those bottles were shown exactly as
24 they would be seen in the marketplace.  There
25 was a control cell, everything was exactly the
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1 same, except there was no Cristalino in that

2 cell.

3           There was -- actually, there was the exact

4 same bottle, Cristalino bottles, with all the labeling

5 removed, and every place it said "Cristalino," it was

6 replaced with a name that we made up, "Courtalino."

7           So that we parsed out everything with the

8 exception of the name, and the names were as close as I

9 could make them.  That answers your question?

10      Q    It does.  In this opposition, have you seen

11 any packaging or labels for Smart Balance Frozen Meals?

12      A    No.

13      Q    Would you agree that at this point in time in

14 doing a likelihood of confusion survey as between Smart

15 Balance and Smart Ones, the only stimulus that's

16 available to be shown to consumers are the actual word

17 marks?

18      A    The names, yes.  Absolutely.

19 Absolutely.

20      Q    And if you were conducting a likelihood of

21 confusion study between Smart Balance and Smart Ones

22 because you don't have the actual packaging of what

23 Smart Balance is going to use, would you show a mockup

24 of those word marks to conduct the survey or would it be

25 more appropriate to have them spoken because you don't
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1 know what the packaging is going to look like?

2           MR. CROSS:  Objection to form.

3      A    My preference, for the reasons

4 discussed earlier, would be to show them the

5 names.  And it's a modest preference at most.  I

6 would show them the names because they're not

7 terribly complicated words.  It's not overly

8 long, and we're just dealing with the names.

9 Those are factors that also say you're not going

10 to get in a lot of trouble if you do it by

11 phone, to be perfectly honest, so they work in

12 both cases.

13           And I would show them the names because,

14 again, in the marketplace situation, unless you've got a

15 six-year-old, who's finally figured out the code and

16 knows how to read and reads everything and you're

17 shopping with that person, nobody is going to be leaning

18 over your shoulder reading names to you.

19           So that's a minor consideration -- that's not

20 a super big to do.  I think -- I didn't have a

21 criticism, I don't believe, about the method, the phone

22 methodology.

23      Q    I don't believe you did either.  I'm just

24 trying to understand.

25           We talked about different ways of constructing
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1 this, and I'm wondering if I show -- visually show these

2 names, and it's not how the products are going to

3 actually appear in the marketplace because I don't know

4 how the products are actually going to appear in the

5 marketplace, I haven't seen the packaging -- if that

6 could introduce noise into the survey results by showing

7 packaging that's not going to actually appear in the

8 marketplace?

9      A    If you had packaging that didn't

10 appear because, in a sense, my client is the one

11 that's working on the packaging, there might be

12 a slim chance that that would be okay.

13           However, you would certainly, I believe, be

14 safer to not deal with packaging at all.  Because if the

15 packaging were changed between now and when you went to

16 product, and then one might argue that the results of

17 this study no longer apply and the issue of likelihood

18 of confusion wouldn't be dead.  I'm in agreement with

19 using names as the stimuli.

20      Q    Going back to --

21      A    You beat that out of me.

22      Q    Going back to our Crystal/Cristalino case, and

23 I'm looking back at Paragraph 114 and this is where we

24 had the "and/or" question, had purchased in the past six

25 months and were likely to purchase in the next six
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1 months imported sparkling wines, to test likelihood of

2 confusion in this instance, you added on the potential

3 participants, people in the universe had to be aware of

4 Crystal champagne before the interview.

5           Why did you have that awareness requirement as

6 part of the universe definition?

7      A    That's in Paragraph 115.  Good

8 question.  All -- as I said earlier on, all

9 studies, among them, likelihood of confusion

10 studies, ultimately are driven by the manner

11 that we're going to research and the

12 idiosyncrasies of it.

13           Crystal champagne was a unique -- is a unique

14 product from my perspective as a research person, it's a

15 niche product, it has a small market, it is at the high

16 end of the price spectrum.  And most important in this

17 context, it's not a product that intends to grow at all.

18 They are -- and I discovered this in discussion -- they

19 are constrained by their vineyards.  They sell out all

20 the product they produce year in and year out, and

21 there's an untapped market, but you can't -- you can't

22 add vineyards, it's not like putting another plant on.

23           So we have a situation where the product is

24 not concerned about growing.  They are not looking at

25 additional markets.  The issue is around their
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1 customers.  It's always around their customers.

2           And my interpretation of what constituted the

3 appropriate universe, in this instance, was their

4 customers.  And because they don't sell that -- there

5 aren't that many of their customers.  I would probably

6 still be interviewing if I wanted to get a couple of

7 hundred.

8           We used as a surrogate self-proclaimed

9 awareness of the product.  So I used people who were

10 aware of it as -- I used awareness of it as a screening

11 criteria, among other things, and the critical factor

12 was they're not -- they're capacity constrained and

13 cannot get bigger, and there is nothing more going on

14 here in this context.

15           And also, they are in such an exquisite niche

16 in the marketplace, conceptually in some ways this was

17 difficult because I've got a bottle that sells for

18 between 250 and $500, where you buy it, and something

19 that sells for between $6.95, 7 and $10.  But, again,

20 that was difficult.  I gave that a lot of thought, but I

21 felt that primarily because the market for a product

22 that's capacity-constrained the way they are, the

23 relevant market is only their purchasers, it would see

24 an appropriate universe.

25           The judge did not agree with me.  And I
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1 thought this was, in my mind, the absolute perfect

2 example of that situation.  In my mind, it was no

3 different from, let us say we have a product that's only

4 sold in the northeast.  So I would do my survey in the

5 northeast part of the United States.  As long as the

6 client never intended to broaden their marketplace to

7 other places.  I saw -- and that's an acceptable

8 constraint on a sample.  And I believe that the

9 situations were totally analogous.  And the person whose

10 opinion counted most understood what I was saying, but,

11 on balance, she felt that she didn't agree.  And so I

12 have been chastised.

13      Q    Let me ask you this.  In terms of structuring

14 the survey, could you have done a likelihood of

15 confusion survey where the awareness requirement would

16 have been awareness of Cristalino instead of Crystal?

17      A    For a different issue, I could have.

18 The answer of course is yes.  I could do an

19 awareness -- likelihood of confusion study,

20 where the screening question is awareness of

21 Budweiser, but whether it would be right or not

22 is a different issue.

23           The issue of universe is, I think, the

24 courts -- the cases say that that's the most important

25 issue.  After you figure out what the -- analyzing the
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1 question is, so you spend really an awful lot of time on

2 that.  And you could define it any way you want, but it

3 comes down to which is the right way.

4      Q    Let's take a look at your report, which is

5 Kaplan Exhibit 1.  I want to take a look at Paragraph 9

6 on Page 3.

7      A    Yes.

8      Q    So, Paragraph 9 references a quote, which I

9 think is actually on Page 1 of Kaplan Exhibit 2.  It

10 starts "Primary Objectives."  It says "Smart Brands." I

11 think it should say "Smart Balance," correct, instead of

12 "Smart Brands"?

13      A    I proofed this several times.

14      Q    It happens.  While we're all here, I'm just

15 making sure, "which may occur from the introduction of

16 Smart Balance Frozen Meals."

17      A    Yes.

18      Q    And then if you look at Kaplan 2, which is Dr.

19 Sabol's report, the bullet point that's referenced goes

20 on to say, "An introduction of Smart Balance Frozen

21 Meals in the same frozen meals section of supermarkets

22 where Smart Ones Frozen Meals are already sold."  Did I

23 read that correctly?

24      A    Yes, you did.

25      Q    Isn't the universe that Dr. Sabol is defining
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1 the frozen meals section of supermarkets, where Smart

2 Ones frozen meals are already sold?

3      A    The universe he is defining is -- and

4 I take this from Screener Question B,

5 individuals who personally have purchased frozen

6 meals from the frozen food section of the

7 supermarket in the past 30 days, which likely

8 does encompass the frozen meals section.  I

9 assume that's where Smart Ones Frozen Meals

10 would be, who have ever heard of Smart Ones.

11      Q    Got you.  Okay.

12           While we're here, it's easier to correct on

13 the record than to hit you with it later and say,

14 "What's going on?"

15           In this study, if all we look at are what

16 current customers of Smart Ones -- the likelihood of

17 confusion of current customers of Smart Ones, doesn't

18 that provide some information on the likelihood of

19 confusion, even though we could have done a broader

20 survey to encompass potential customers?

21      A    There is no question that any survey

22 provides some information and it needs to be

23 couched in the context of the universe as

24 defined.  Actually, this is not current

25 customers, this is ever heard of, so people who
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1 would have awareness.  And that would provide

2 you -- I'm not arguing about that.  That would

3 provide you with some information.

4           If it's a marketing person, I was interested

5 in how those people who are aware of my brand and only

6 those people think about whatever follows, then that

7 would certainly be the appropriate universe.

8           So A, it depends on how you define the basic

9 problem, the basic question from which flows the

10 universe, and it depends on the rules that we are given

11 and how we interpret them in terms of what the universe

12 should be.

13      Q    Okay.  I'm going to ask you to take a look in

14 Kaplan 1 at Paragraph 12.

15      A    Yes.

16      Q    And Paragraph 12 is one of several paragraphs

17 where Ms. Sherri Diamond, her reference article is

18 cited.

19           Is there a particular reason why you focused

20 on Ms. Diamond's article throughout?

21      A    She's a very, very smart lady.  Her

22 reference guide is standard in the field.  It's

23 from the Federal Judicial Center.  There are

24 some treatises that I have learned I need to

25 refer to.  I have learned that I needed to read
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1 and become familiar with and refer to on

2 occasion because I can't figure it all out by

3 myself.  And she is one of the people who is

4 both a psychologist and an attorney and has a

5 foot in both camps.  Thank goodness there are

6 only two camps.  And her insights are very

7 valuable.  And if I don't line up with her, you

8 know, I need to be sure that I understand why

9 the idiosyncrasies of a particular matter lead

10 me to a conclusion different from hers.  And she

11 cited the first case I ever testified.

12      Q    Looking at Paragraph 12, there's a snippet

13 quoted from Ms. Diamond's article.  And the snippet

14 says, "The survey's value depends on the extent to which

15 the excluded population is likely to react differently

16 from the included population."

17      A    Did I get that right?

18      Q    You did.

19      A    We should get that on the record, I

20 got one right.

21      Q    In this instance, she's talking about the

22 situation where there is an underinclusive universe?

23      A    That's correct.

24      Q    So if it's not an underinclusive universe,

25 then there's not a requirement to figure out what some
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1 other aspect of a population would have, could have

2 said, if it's not deemed an underinclusive universe?

3      A    Absolutely.

4      Q    You indicated in your report that you believe

5 Dr. Sabol's universe was underinclusive; is that

6 correct?

7      A    That's correct.

8      Q    Do you have a sense of what the population

9 that you believe should have been included, how they

10 would have responded to the survey questions in terms of

11 likelihood of confusion?

12           MR. CROSS:  Objection to form and foundation.

13      You may answer.

14      A    First, I think the universe should be

15 people who are likely to be purchasers of frozen

16 meals in the coming three months or whatever

17 time frame.

18           So the first omission in terms of comparing my

19 concept of what the proper universe is versus his

20 concept as defined by what he did is everyone who either

21 is not aware -- everyone who would answer Question 1 by

22 saying they're not aware of Smart Ones or they don't

23 know if they ever heard of it.

24           Now, with regard to whether or not those

25 potential frozen meal purchasers would be different from
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1 those who are aware in their answers -- in their answers

2 to some question, like, "Which have you ever purchased,"

3 we know they would be different, and, "Which do you

4 purchase most often," we know they would be different

5 too.  But that's not what you're interested in, I get

6 the feeling.

7           In answer to the confusion question, Question

8 3, you know, I'm not sure what their answer would be.

9 But if they have no awareness of Smart Ones, it's going

10 to be hard to see how they're going to answer -- it's

11 going to be hard to understand the foundation for their

12 answer to Question 3.

13           We had talked earlier about the linkage

14 between a brand's name and the various associations,

15 cognitive associations one has, and if there's not the

16 awareness, there's nothing to link to.

17      Q    So they would basically be left with looking

18 at -- if we did it visually, is that just the marks

19 themselves and saying --

20      A    A couple of names is what they would

21 be looking at.

22      Q    Yes, is it confusing?  No, it's not confusing

23 based pretty much on just what they see in front of them

24 or what they hear?

25      A    That's the task.
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1      Q    Because we don't know what they're basing it

2 on, could that be introducing noise into the survey by

3 including them?

4           MR. CROSS:  Objection to form.

5      A    If they're part of the universe, then

6 including them, in theory, is not introducing

7 noise.  They have a right to be here because

8 they are part of the universe.  Their answers

9 are equally as valid as anyone else in the

10 universe.  So that in that sense, the answer to

11 your question is, no, they're not introducing

12 noise, they are introducing signal as they see

13 it.

14      Q    And you started your response by saying, "If

15 they are part of the universe"?

16      A    And I believe they are, and Dr. Sabol

17 doesn't.

18      Q    If you were to define the universe by not

19 including them -- if you were to think the universe does

20 not include them, if you somehow polled them for

21 likelihood of confusion purposes and included their

22 responses in that question, that could be the

23 introduction of noise?

24      A    If the universe doesn't include them,

25 then you would have an overinclusive sample, and
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1 that would be slightly less of a problem --

2 generally considered slightly less of a problem

3 than an underinclusive sample because,

4 hopefully, I can back them out by the answer to

5 that question.

6      Q    Okay.  Do you have any reason to believe that

7 the segment that you contend should have been in the

8 universe, that Dr. Sabol is not in the universe, that

9 they would have answered the question on likelihood of

10 confusion any differently than the sample that Dr. Sabol

11 did report and considered the universe?

12      A    I expect there would be differences

13 based on the fact that they have no awareness of

14 Smart Ones.

15      Q    How do you think their answers would have been

16 different?

17      A    I don't know.  What I do know is they

18 are different on a critical consideration for

19 this study.  The difference is not that they

20 wear glasses or don't wear glasses or they have

21 long hair or short hair.  This goes to the

22 critical issue here.

23      Q    Okay.  Let me ask you, when you looked at -- I

24 brought both.  When you looked at the Diamond article,

25 were you using the print version or there's an online
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1 version as well.  Do you know?

2      A    I have a hard copy of it.

3      Q    I think they are the same.

4      A    I downloaded from the Federal Judicial

5 Center.

6      Q    Then you have the electronic.

7      A    Some people read the Bible on Sundays.

8      Q    You're reading a reference guide or survey

9 research.

10           MS. DICKSON:  Mark this as Kaplan 4.

11           (Article by Sherri Diamond marked Kaplan

12      Exhibit 4 for identification, as of this date.)

13      Q    Dr. Kaplan, if you take a look at Exhibit 4,

14 is this the article that you reference in your report?

15      A    It looks like it, yes.

16      Q    Take a look at the top of Page 242.  Ms.

17 Diamond reports, "In some cases, it is difficult to

18 determine whether an underinclusive universe distorts

19 the results of the survey, and if so, the extent and

20 likely direction of the bias."

21           Do you see where I'm looking?

22      A    Yes, I do.  Did I get the page wrong

23 again?

24      Q    You may be right.  There's different versions

25 of this floating around.  Some of the numbering is a
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1 little different.

2      A    I see the sentence you alluded to.

3      Q    Do you agree with Ms. Diamond's statement?

4      A    Yes, I think that's what I said when

5 you asked me how -- what I would expect, and

6 we're in agreement.  I couldn't tell you, but I

7 would expect that it does, in her words, distort

8 the results.

9      Q    And so for confirmation, your report, Kaplan

10 Exhibit 1, does not state definitively that there is a

11 bias due to the underinclusive -- your argument that

12 there is an underinclusive universe for this survey; is

13 that correct?

14      A    Well, I actually redid the

15 calculations attributing zero information on all

16 the other questions to these people, which is

17 how it's sometimes done.  I said there were

18 mistakes in the population.  I guess I did not

19 say explicitly that it distorts the results and

20 I should have been more specific.

21           I stopped at the point of saying that it's an

22 underinclusive universe, and to me, that's enough in the

23 absence of some kind of -- that's enough.  I couldn't

24 swear about -- had I said that it distorted it with a

25 certainty, then no doubt, you would have asked me what
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1 that distortion was and what I based that on.  And as I

2 said, it's an unknowable, but we do know, from my

3 perspective, that the universe definitely is inadequate.

4      Q    Would you agree that it is possible that the

5 underinclusiveness of the universe could have no effect

6 whatsoever on the actual results as they have been

7 reported?

8      A    It is possible.

9      Q    If you take a look on Page 240 of Exhibit 4,

10 Kaplan Exhibit 4, the first sentence under heading B.

11 Ms. Diamond states, "The target population consists of

12 all individuals or units that the researcher would like

13 to study."

14           Is that a definition of universe for study

15 purposes?

16           MR. CROSS:  Objection to form.

17      A    Yeah, that's certainly -- yeah, in a

18 very high order sense, that's a definition.

19      Q    If Dr. Sabol defines his universe as only

20 those who are aware of Smart Ones and have made a

21 purchase of frozen meals because that's the current

22 Smart Ones market, could he define his universe that way

23 and be completely inclusive?

24           But you could look at it as a different

25 researcher and define the universe differently, and both
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1 studies would still be providing analysis of likelihood

2 of confusion?

3           MR. CROSS:  Objection to form.

4      A    Two things, what you're saying is not

5 untrue.  If that were the case, first, Dr.

6 Sabol, I think, should have added that

7 qualification, that universe description to the

8 title of the study, among the past purchasers of

9 frozen foods who are aware of Smart Ones.  So

10 that's first.

11           And by not having that in, I think

12 inadvertently the potential reader is misled to assuming

13 something that's not.

14           And more relevant, my understanding as a

15 nonattorney, but a fan of these kinds of cases, is that

16 there are standards that we would -- that should be

17 applied so that the researcher doesn't necessarily pick

18 and choose the universe of his preference.

19           Because if that were the case, everybody would

20 have their own definition, and everybody would have

21 their own study, and we could prove anything.

22           So, yes, this statement is correct, but it

23 assumes that the researcher is enlightened by truth or

24 at least prior cases or Sherri Diamond's reference.  I'm

25 sorry.
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1      Q    That's okay.  If we leave the Diamond article

2 and go back to the Crystal case, which I think is Kaplan

3 3, I'm looking at --

4      A    Excuse me?

5      Q    We're looking at Kaplan 3, we're back on the

6 Crystal.

7      A    The page?

8      Q    Thirty-seven.  I think it's in Paragraph 115.

9      A    Okay.

10      Q    It's toward the bottom.  It looks like you

11 provided an estimate that you would have to bring 90

12 people to the interview room to try to get 30 survey

13 participants who would fit the criteria that you

14 identified?

15      A    Actually, that is not the case.  That

16 was a -- we, in giving instructions to the

17 interviewing facility, gave as a for-example, in

18 going through these screening criteria, about

19 one and three qualified.  To get 30 qualified

20 people to be interviewed, you would need to

21 screen 90.  That was as a for-example only.

22           The Defendant's expert reinterpreted that as a

23 suggestion on my part.  The dilemma we had, which is not

24 an uncommon dilemma but was really a stretch here, was I

25 didn't know, and the client was not in a position to
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1 tell me how many individuals who met the other criteria

2 had awareness of their brand.

3           And that was -- in those situations, you don't

4 know what to expect and you really can't help people

5 because, as you can imagine, the number of people we

6 have to go through to get a qualified person has an

7 effect on when I'm done and how much it cost me.  The

8 general level of effort.  So that is a

9 mischaracterization of what we used this information --

10 this example for.

11      Q    I'm just using it to the extent it helps.

12           If you look at the bottom of Page 38, it's

13 footnote 8, and it reports one of the questions that was

14 asked.

15      A    Uh-huh.

16      Q    Do you consider that question to be a leading

17 question?

18           MR. CROSS:  Objection to form and foundation.

19      Go ahead.

20      A    No.  No, I consider that question to

21 be fair and balanced.  It begins by saying, "To

22 the best of your knowledge," which is the way

23 that I communicate.  You may not know, and

24 that's okay.

25           And I say, "Are or aren't," so I'm giving both
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1 the positive and the negative, and then I finish with,

2 "or don't you have an opinion about that," which gives

3 the respondent another way out.

4           And if I'm not mistaken, half of the

5 questionnaires used this wording and the other half used

6 "aren't" or "Are any of these sparkling wines?"

7           I opened by saying, A, "You may not know the

8 answer," and I'm saying the answer could be "Yes" or

9 "No" or "No" or "Yes" or "Don't You Know?"  What more do

10 you want?

11      Q    If you take a look at Kaplan Exhibit 2, which

12 is Dr. Sabol's report and his study questions -- rather

13 his survey questions, excuse me.  And look at Question 3

14 on his survey.  Do you think that Question 3 is leading?

15      A    Sometimes the problems with the

16 question go beyond the words on the page.  And

17 the issue becomes one of what may precede it,

18 what may not precede it.

19           Also, very importantly, the issue becomes one

20 of controlling for noise or some suspected bias.

21 Question 3, as I think I noted in my report, does say at

22 the end, "You may answer 'Yes' or 'No' or 'Don't Know,'"

23 which is not quite, I don't think, as good as saying

24 would you think it was associated with, licensed by or

25 owned by... Minor, but there are differences.
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1           My issue with Question 3, as I said, extends

2 beyond the wording of that question.  It goes to the

3 absence of what I would call Question 3A, and it goes to

4 the inability of the researcher or anybody, for that

5 matter, to extricate the noise, whatever the form of it

6 is from that answer.

7      Q    If you look at Kaplan 1, which is a copy of

8 your report, Paragraph 21.  It's Page 6.  As Paragraph

9 21 goes on, and we'll talk about the ordering of the

10 questions and not asking a follow-up "Why" question, but

11 I notice the beginning of 21, you say Question 3 is,

12 "Leading, suggestive and by itself inadequate to

13 ascertain relevant confusion."

14           Putting aside the "Why" question not being

15 asked, putting aside the ordering issues which you talk

16 about in more detail, I'm just trying to get at is there

17 a fundamental problem with the language in 3, aside from

18 those issues that we need to address?

19      A    It's the question.  You know, it's --

20 I guess there are times when I feel more

21 comfortable with open-ended questions.  And I

22 suspect that most of my colleagues would share

23 my unease about Question 3.

24           And it's not -- I can't necessarily isolate a

25 word or punctuation conceptually, especially absent some
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1 type of control.  It tends to be really suggestive, as I

2 put it earlier.  I would have -- and I haven't thought

3 about how I would recast it because I wasn't asked to,

4 and that takes up a lot of time, believe it or not.  But

5 in some manner, I would have structured this in a more

6 open-ended way or given people more options or done

7 something.  It's not a good question.  Does that help

8 you?

9      Q    It does.  I'm just trying to make sure while

10 we're talking today I cover it.

11           Maybe to sort of close that out, it tends to

12 be suggestive.  As you read it, what do you think it

13 suggests?

14      A    It really suggests to me a "Yes."

15      Q    And would it be your position that it suggests

16 a "Yes" because it is not more open-ended?

17      A    That certainly would be helpful.  You

18 know, in part as a close-ended, it goes to the

19 issue of "Why 'Yes,'" and one of the answers

20 that you get from people when you ask not only

21 this but other kinds of questions is well, if

22 that wasn't the case, you wouldn't have asked

23 me.

24           At a minimum, "Do you think" -- it should be,

25 "Do you think it was associated with, licensed by or
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1 owned by or in any way connected to Smart Balance?  Do

2 you think it's not associated with or licensed by or

3 owned by or in any other way connected to Smart

4 Balance?"

5           Some other things, open-ended.  "Do you think

6 it has an association?  Is it licensed, owned by or in

7 some way connected to another company?  And what company

8 might that be?  Another brand.  And what brand might

9 that be?  And what makes you say that?"

10           Those are different ways to ask the same

11 question, and I tend to think those would be more

12 consistent with, you know, what I see as generally

13 accepted -- the generally accepted way to crack this or

14 anything else.

15      Q    And this issue that we have been discussing in

16 terms of rephrasing to be a bit more open-ended or to

17 provide more options is what you were getting at in the

18 first sentence of Paragraph 21?

19      A    That goes to the issue of leading and

20 suggestive.

21      Q    And is there any other --

22      A    And that's relative to other ways one

23 might cast this question.

24      Q    Got you.  Are there any other specific wording

25 issues or problems you see with Question 3 that we
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1 haven't talked about?

2      A    Since we've agreed not to talk about,

3 "Why do you say that," and since we agreed that

4 we're not interested in the rest of the design

5 of the study and everything else, that's --

6 that's okay.

7      Q    I just want to make sure I understand.

8           Okay.  Looking at Page 7 of Kaplan 1, footnote

9 7, which cites the ConAgra versus Hormel case, you were

10 involved in this case, correct?

11      A    That is correct.

12      Q    In a nutshell, ConAgra has the Healthy Choice

13 mark, and they sue Hormel for use of the Health

14 Selections mark; is that right?

15      A    Yes, that's what I remember.

16      Q    So this case was a case dealing with

17 likelihood of confusion of the word marks and not really

18 the packaging and trade dress of the products.  Is that

19 your recollection, if you recall?

20      A    Definitely the word marks.  I'm not

21 sure about -- there may have been -- that's a

22 long time.  There may have been some issues of

23 color, maybe, but it was definitely around the

24 word marks.

25      Q    Let me sort of take it out of what it was and



91f27006-49b7-4a74-bd65-e58748f90dbe

LEON B. KAPLAN, PH. D. - 4/24/2012

800-292-4789 www.merrillcorp.com/law
Merrill LAD

Page 72

1 ask it this way.

2           If it was a question of confusion of the word

3 marks and not implicating trade dress, if someone had

4 responded to your question, your ultimate question about

5 likelihood of confusion, that they were confused because

6 both products were green or both products were in a

7 square box, would you weed those responses out?

8      A    If they were not part of the issue

9 being investigated, they would not count, that

10 is correct.  I would weed them out.

11      Q    And in the hypothetical that we're talking

12 about, if we're showing packaging and we're concerned

13 about confusion of word marks, we would have to weed out

14 aspects of the packaging that someone relied upon when

15 they gave their "Why" response to likelihood of

16 confusion.  If we're interested in word mark confusion

17 and someone says both products are in green boxes, we

18 would weed that out because that should not be part of

19 the consideration for likelihood of confusion?

20      A    Yes.

21      Q    In this case, where we don't have packaging,

22 we just have the word marks, what would be the kinds of

23 things that a consumer could even rely upon that would

24 have to be weeded out when all they see are the word

25 marks or hear the word marks?
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1      A    You're asking me for the reasons a

2 consumer gives an answer she gives.  And as I

3 indicated here, it's not uncommon -- and I'm

4 sure your expert will confirm that -- every once

5 in a while, you get somebody who says, "Well,

6 they're all owned by the same company."  You

7 get -- one of the great concerns is you get

8 people who say, "I was just guessing," even

9 though you have -- it's okay to say "No."

10           And, of course, you have that segment out

11 there that believes if they're asked a question, they're

12 asked a question for a reason.  See, that's why it's so

13 much easier being a geologist.  Rocks do not generate

14 hypotheses.

15           So at a minimum, those are the most obvious

16 reasons that people give you in my experience, and they

17 write them down there.

18      Q    In your experience, how often in a survey do

19 you get a response like, "I think the products are both

20 owned by the same company"?

21      A    It depends.

22           MR. CROSS:  Objection to form.

23      A    By the product category.  And it will

24 be from zero up to maybe 5 percent.  That's

25 really subjective.
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1      Q    Let me ask you a little bit of a different

2 issue.

3           In your experience, how often do you get

4 someone who responds by saying they were just guessing?

5           MR. CROSS:  Objection to form.

6      A    Anywhere from probably 2 to 10

7 percent.

8      Q    And for the last point that we raised about

9 someone who thinks they're asked a question for a

10 reason, how often do you get that as a response when you

11 ask a "Why" question, in your experience?

12           MR. CROSS:  The same objection.

13      A    Zero to 3 or zero to 5 percent.  I

14 don't tally those.  I just know that they don't

15 count as confusion.  But those are impressions.

16      Q    I realize those are ballpark.

17      A    Thank you.

18      Q    Have you ever done any likelihood of confusion

19 surveys in the frozen food market?

20      A    Not that I can recollect now.

21      Q    Did you do any study in this case of the

22 frozen food market?

23      A    Myself?

24      Q    Yes?

25      A    No, I did not.
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1      Q    In your experience, how many people do you end

2 up screening out of a survey because they work in

3 marketing research or advertising or the industry that's

4 the subject of the inquiry?

5      A    A trace.  One or 2 percent.

6      Q    Do you find that people self-screen out in

7 telephone surveys when they work in the industry by

8 hanging up the phone?

9      A    That depends.  If they're in the legal

10 department of the industry and they get a sense

11 of where you're going, they hang onto every

12 word.  I think people tend to be a little more

13 interested when they're in the same industry.  I

14 myself, early on in the interview of phone

15 interview or mall intercept, I'll make sure the

16 interviewer knows that I'm in the business, and

17 the interviewer will dispose of me accordingly.

18      Q    Including people who are in marketing research

19 or advertising in the industry, though, has a de minimis

20 effect on the results of the study, doesn't it?

21      A    Well, they're not going to be,

22 fortunately -- they're not a large part of the

23 population in general.  But you see if you get a

24 couple of people in a study, and I got a sample

25 of a couple of hundred, then they clearly have a
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1 disproportionate effect, not necessarily a big

2 effect but they have a disproportionate -- can

3 have a disproportionate effect on the outcome.

4 And if we're talking about 20 percent confusion

5 net of noise or 15 percent or one of those magic

6 numbers, whatever they are, in this instance,

7 then that -- boy, that can be a lot.

8           I'll tell you I have at least one colleague

9 who doesn't believe in using any of those questions.  He

10 says -- he's a statistician.  He says that's the way it

11 is.  And most of the time, he's going to be right, but

12 every once in a while, and you don't know which time it

13 is, he's got some people who are atypical and who may

14 well be exerting a different -- an influence that is not

15 consistent with the overall market in which their

16 atypicality is minute.  And we could end up with a value

17 net of everything where their influence actually could

18 be a factor.  I don't want to take that chance.

19           MS. DICKSON:  I'm about to start a new

20      section.  It's 5 to 12:00.  How are you guys

21      feeling?  Do you need a break?

22           MR. CROSS:  He needs a short break.

23           MS. DICKSON:  Off the record.

24           (Discussion off the record.)

25      Q    When you're studying consumer behavior, what's
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1 the best predicter of future consumer behavior?

2      A    The best predicter of future consumer

3 behavior is what you tell me you're going to do.

4      Q    Is it past behavior?

5      A    What you tell me you're going to do.

6      Q    It's intended behavior?

7      A    Yes.  Past behavior is pretty good,

8 but for a variety of reasons, you may not follow

9 through.

10      Q    Isn't the same true of an intended behavior,

11 though?

12      A    It depends on when I ask you about

13 your intention.  My belief is intention

14 incorporates in it past behavior.

15      Q    Okay.

16      A    As we talked about attributes of a

17 brand and experience with the brand or

18 competitive brands, the product category affects

19 my perceptions and my beliefs, and those drive

20 my behavior, those would influence my behavior.

21           Intention takes everything that's gone on

22 before, adds what's happening now, and offers you a

23 likelihood.  I may have bought this -- something in the

24 last ten days, and I may have had a God awful allergic

25 reaction, a near-death experience, it just may have been



91f27006-49b7-4a74-bd65-e58748f90dbe

LEON B. KAPLAN, PH. D. - 4/24/2012

800-292-4789 www.merrillcorp.com/law
Merrill LAD

Page 78

1 lousy.  It just may be too expensive for my needs.  A

2 lot of things could happen.

3           The past purchase, past behavior issue is

4 based on the notion that nothing bad happened between

5 then and the next time.  Obviously.  So it's one we use

6 all the time.  A lot of people believe that behavior

7 speaks more eloquently than intention.

8      Q    Okay.

9      A    For the reasons I said, I think one

10 can make a very good argument that pure

11 behavior, without other questions, has real

12 shortcomings.

13      Q    If you're interested in a consumer base that

14 has experienced a particular market or has experienced a

15 display or a particular service, in that instance, would

16 you focus on past behavior as opposed to intended

17 behavior?

18      A    If I am interested in people broadly

19 who have had a certain experience.  Then that

20 becomes a screening question.  That is analogous

21 to our A question, "Have you or anyone in your

22 household purchased any frozen meals" or blah

23 blah, "or have you personally purchased."

24           So those are screening criteria.  Separate and

25 distinct from, "Have you done it in the last 30 days or
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1 are you likely to do it?"

2           So the answer to your question is yes, but or

3 yes, and.

4      Q    Okay.  If you take a look at Kaplan 1,

5 Paragraph 15, Page 5, the second sentence says, "There

6 are two problems with this."  And it goes on to say,

7 "Past behavior is no guarantee of future intentions, and

8 individuals who may not have purchased a frozen meal in

9 the past 30 days but may be likely to do so in the

10 future are excluded from the universe."

11           That's one of the problems that you're

12 pointing out, correct?

13      A    No.

14      Q    Let me ask it more simply.

15           What are the two problems that you're

16 referencing in Paragraph 15?

17      A    First, "Past behavior is no guarantee

18 of future intention."

19           And the second is, "People who don't have the

20 past behavior haven't done something in the past 30

21 days, may, for whatever reason, be likely to explore the

22 category in the next 30."

23           So you have two issues.  I think I could have

24 used a comma.  Maybe I shouldn't have a comma.

25      Q    As to the second problem, which was, people
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1 who don't have the behavior over the past 30 days may

2 choose to explore the next 30 days and so should be

3 included in the category.  Isn't it possible that those

4 individuals won't explore the category in the next 30

5 days?

6      A    Oh, sure.

7      Q    Does their inclusion introduce a level of

8 uncertainty in the study because you don't know how

9 they're going to act?

10      A    I've asked them what they intended to

11 do, and they've told me they're likely to

12 purchase.  And their answers are to me as valid

13 as the answers of those who have purchased in

14 the past 30 days who say they are likely to do

15 so.  So they're both qualified, kind of my

16 definition of the universe.

17      Q    In Paragraph 15 in footnote 6, you cite, in

18 another case, the Jordache Enterprises case.  Do you see

19 where I'm referencing?

20      A    Yes, I do.

21      Q    How did you come across that case?

22      A    Jordache is a case that really is a

23 good one for the shortcoming of just restricting

24 yourself to past purchase.  Some of my friends

25 and I will share occasionally cases that seem to
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1 point directly to a shortcoming or flag an

2 evolution in the way our surveys are looked at.

3 And that's one of them.  And then I read -- and

4 this is '93.  This could have been in the

5 reference guide, this could have been in

6 McCarthy.  I read the case somewhere back there,

7 and my recollection was they were -- people were

8 screened for purchases of jeans.  This was a

9 501, 301 --

10      Q    501?

11      A    Something like that.  So it fits.

12      Q    There are a number of legal citations in your

13 opinion.  And some of the cases, as we already

14 discussed, you have been involved in, and it sounds like

15 some of these you talked to your colleagues and come

16 across, either through discussions with them or through

17 your own reading of articles and that type of thing.

18           Did you find any of these cases in a different

19 mechanism or were they provided in a different mechanism

20 other than what I just rattled off of these cases that

21 are cited in this document?

22      A    This is not the first critique.  It's

23 not my livelihood, but this is not the first

24 time I have been asked to critique somebody

25 else's work.  And some of this -- some of the
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1 shortcomings have been made by others.  So some

2 of this is in other critiques I may have.

3 That's it.  If you mean whether somebody

4 referred me to cases?  No.

5      Q    When you do a survey, do you always use a

6 control group?

7      A    For litigation, especially when we're

8 interested in causality, imputing something is

9 the reason for or is likely to cause, yeah.  I

10 use a control.

11      Q    Okay, that's fair.

12           Have you ever had to discount results from a

13 survey that you have done based on results achieved

14 through the use of a control?

15      A    By discount, you mean adjust downward?

16      Q    Throw out.  There were some things that you

17 have to start over because the control reveals a flaw in

18 the survey?  Let's maybe start there.

19      A    More often than not, it's not a --

20 it's not a starting over for me.  I have to go

21 back to the client and say that, after you apply

22 the results of the control cell, we don't have a

23 very high level of confusion.

24      Q    Okay.

25      A    And the answer is yes, that has
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1 happened.

2      Q    Is that unusual or is that something that

3 happens more frequently than I'm guessing that it would

4 probably happen?

5      A    It doesn't happen that often because

6 part of your responsibility is to say to the

7 client to give them a judgment about whether

8 there's something there or not.  I'm not that

9 good at prognosticating.  If I was, I wouldn't

10 be collecting data.  So it's not that frequent,

11 and that's why you do a pretest or a pilot also,

12 so that you can learn early.

13      Q    Does the mode of the survey influence your use

14 of a control group?  If you're doing a mall intercept

15 survey versus a telephone survey versus the internet

16 survey, does that impact?

17      A    No.

18      Q    You use it across the board?

19      A    Of course.

20      Q    In terms of the instances that you can recall

21 where your control has revealed there's some issue,

22 whether it's just low likelihood of confusion or some

23 issue with the question, have you noticed that in

24 relation to a particular mode of the survey?  Does it

25 happen more frequently with a telephone survey, a mall
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1 intercept survey or an internet survey?

2      A    Interesting.  I have not looked at it

3 that way, but my impression would be no.  There

4 is some choice of a modality beforehand.

5      Q    Dr. Sabol did not use a control group?

6      A    That's correct.

7      Q    What impact on his survey results does not

8 using a control group have, in your opinion?

9      A    That's very hard to put this nicely.

10 His results are meaningless and uninterpretable

11 in the absence of a control group.

12      Q    So you think they have zero value?

13      A    I think they're meaningless and

14 uninterpretable, and that's probably what it

15 means, yeah.

16           MS. DICKSON:  Bear with me one second.

17      Q    Do you think it's common practice in

18 conducting surveys for likelihood of confusion to use a

19 control group?

20           MR. CROSS:  Objection to form.

21      A    Absolutely.

22      Q    Would you be surprised to learn of cases where

23 no control group was utilized but the results were still

24 upheld?

25      A    Cases that are current?
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1      Q    Yes, in litigation.

2      A    I guess I would be surprised.

3      Q    Are you aware of any instances where not using

4 a control group is treated as more of a technical

5 deficiency as opposed to a substantive concern?

6           MR. CROSS:  Objection to form and foundation.

7      A    I fail to see the distinction.  No,

8 I'm not.  Could you help me?

9      Q    What I mean by that is where a court will say

10 it is a failing that does not render the results

11 meaningless would be the technical deficiency, as

12 opposed to a situation where the results themselves were

13 deemed meaningless or worthless?

14      A    If I say to you that I believe these

15 results are meaningless, that's my

16 interpretation as a person who does research and

17 has internalized those standards.  The court may

18 not agree -- may find some value, okay.  As

19 distinct from what I said.  That's their option,

20 but I'm not -- I know of none, and I would be

21 curious to see them.  I really would like to

22 educate myself about those.  Maybe there's

23 something I'm overlooking.

24      Q    Well, let me ask it this way and take the

25 court aspect out of it.
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1           In terms of folks just in your profession,

2 would you be surprised to learn that people do not

3 routinely use control groups in their studies?

4      A    If they are trying to establish a

5 causal link and they are -- maybe they can be

6 used -- maybe they can use something else

7 instead of a control group, but in the absence

8 of a control, I would be surprised because my

9 understanding is that in all science, medicine,

10 whatever, when we try new drugs, anything, you

11 need to control for extraneous variables, and if

12 you don't do that, then I don't know how you

13 interpret your results.  You're smarter than me

14 or you've got a lot of faith.

15      Q    If you don't use a control group, what other

16 ways exist to control that would give you the confidence

17 that you would look for in the survey results?

18      A    You could use what's called a control

19 question, maybe.  That's not the same.  I

20 honestly don't know what else you would use.

21      Q    Can you give me a for instance of what a

22 control question would look like with Dr. Sabol's

23 report?

24      A    No, not really.  It's more likely to

25 use that in a deceptive advertising case, I
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1 think.

2      Q    Just so I understand, a control group you

3 essentially run the same survey?

4      A    Everything.

5      Q    And you changed something, though, like the

6 Courtalino/Cristalino example?

7      A    In the perfect world, you change only

8 the variable in contention.

9      Q    And then you would get the results from that

10 group, so you would be able to tell if there was

11 something strange going on?

12      A    I would subtract the percentage of the

13 people in that case that say there is some kind

14 of relationship between Courtalino and Crystal

15 because of the name.  I would subtract that

16 number, percentage from the percentage in the

17 test cell would say there is a relationship to a

18 Crystal and Courtalino because of the name.

19      Q    And that would be the control group that we

20 talked about?

21      A    Yes.

22      Q    For a control question, how would that work?

23      A    Well, if it was a different study,

24 let's say you're looking at -- I'm trying to

25 think of one we did.  You're looking at an ad,
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1 and it makes some statements about the

2 superiority of product, so in an interview, I

3 would ask you what the ad meant or suggested, et

4 cetera, and I would ask you if there were

5 comparisons and would ask you if -- let's say

6 the deceptive statement or the deceptive

7 inferences lasted longer, I would ask you if it

8 implied anything about durability lasting

9 longer.

10           Then I would ask you whether it said something

11 about cost, whether it cost more or less. Cost would be

12 a control question, okay.  And it says nothing about

13 cost.  A percent saying it says something about cost for

14 whatever reason, it gets subtracted from the percent

15 saying something about durability.  It's not as good

16 from my perspective.  But in the absence of anything

17 else, you need to be able to do something.

18      Q    Take a look at Kaplan Exhibit 1, which is your

19 report at paragraph 25.  In this instance, you're

20 accounting for people who were disqualified because they

21 had not heard of Smart Ones?

22      A    As per Question 1.

23      Q    Yes.  Do you make any account for folks who

24 per question -- well, for screening or Screen B

25 testified or responded that they didn't purchase frozen
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1 food meals in the past 30 days or had not personally

2 purchased frozen meals in the past 30 days?

3      A    I agree with Dr. Sabol that Screen B

4 is an appropriate screening questionnaire and

5 that people -- so that I have -- unfortunately,

6 we can't add the, "Are you likely," the purchase

7 intention question.

8           But I can see where he is going with B and

9 what he is using it for.  And that is -- doesn't

10 systematically exclude people.  You could make an

11 argument that people who haven't purchased a frozen meal

12 from the frozen food section in the past month, past 30

13 days really aren't part of this universe.

14           So there's no adjustment to be made, but I

15 feel that based on my understanding of what a universe

16 should be like, you can't make that same argument about

17 not aware of Smart Ones.

18      Q    Just so I understand the comment that you

19 made, would it be your position that -- I think this is

20 your position.  That anyone who has an intention of

21 purchasing frozen meals in the next 30 days should be

22 included within the universe?

23      A    Yes.

24      Q    For folks who purchased for the past 30 days,

25 is it your position that they should be in the universe
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1 or should not?

2      A    If he had done it the way I would have

3 done it, that would not have impacted on my

4 universe definition.  My universe definition

5 would have been likely to purchase in the next

6 30 days in this instance, plus whatever else --

7 plus the person who would buy such.

8      Q    But we wouldn't have the group of past

9 purchasers included in that universe; is that right?

10      A    You don't necessarily have to have

11 them.

12      Q    If they had an intention to purchase within 30

13 days, they would be pooled into how you're defining the

14 universe?

15      A    Say that again?

16      Q    In your definition of the universe, it would

17 be those intended to purchase in the next 30 days?

18      A    Ideally.

19      Q    Which may include people who have purchased in

20 the past 30 days?

21      A    That is correct.

22      Q    And to the extent it does include those

23 people, they are included within your definition of the

24 universe which is based on the contention of consumers?

25      A    Yes, they are.



91f27006-49b7-4a74-bd65-e58748f90dbe

LEON B. KAPLAN, PH. D. - 4/24/2012

800-292-4789 www.merrillcorp.com/law
Merrill LAD

Page 91

1      Q    You would not separately include within the

2 universe people who purchased frozen food meals in the

3 past 30 days who did not express an intention to

4 purchase in the future 30 days?

5      A    That is correct, I would not include

6 those.

7      Q    So taking a look at the table on the top of

8 Page 9, Dr. Sabol's report, the original calculation was

9 at Page 12.  Dr. Sabol's report is Kaplan Exhibit 2,

10 it's table 4, just to have it in front of you.  I'll let

11 you get there.

12      A    I moved Dr. Sabol's numbers to the

13 from "Report" column, and those numbers come

14 from more than one place.

15      Q    The "Ever Purchased" and the "Purchased Most

16 Often" are in different charts.

17      A    Different tables.

18      Q    So Dr. Sabol reported from 250 respondents on

19 the likelihood of confusion question that 32 percent

20 were likely to be confused, 39 percent were not likely

21 to be confused and 29 percent didn't know.  Is that

22 correct?

23      A    Yes.

24      Q    And I think that translates into 80 people

25 being confused of the 250, and then 97 or 98 not being
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1 confused and 72 or 73 not knowing.  I don't know which

2 way the percentage broke because I didn't have the data?

3      A    I don't know, I didn't make that

4 calculation.

5      Q    So in looking at your calculation, and Kaplan

6 1, for the figure on confusion, you've taken the 54

7 individuals who were disqualified because they had never

8 heard of Smart Ones and assumed that they would say they

9 were not confused?

10      A    That is correct.  For all three

11 calculations, as I indicated in the couple of

12 sentences above the table on Page 9 or in

13 Paragraph 25, I added those 54 people who

14 Dr. Sabol referenced to my denominator and then

15 redid all the calculations.  And I made an

16 assumption that if they had no awareness of

17 Smart Ones, they are unlikely to be confused,

18 it's unlikely they ever purchased Smart Ones,

19 and it's unlikely that they purchased Smart Ones

20 most often.  I applied the same decision rule to

21 all three.

22      Q    Let's take "Ever Purchased."  Because they

23 didn't have an awareness of Smart Ones, we would assume

24 they never purchased the product, correct?

25      A    Yes.
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1      Q    For "Purchased Most Often," again, because

2 they don't have an awareness of Smart Ones, we would

3 assume that they did not purchase it most often?

4      A    Uh-huh.

5      Q    For "Likelihood of Confusion," why would we

6 assume a "No" as opposed to a "Don't know"?

7      A    Actually, I stand corrected.  I was

8 not assuming a "Know" or a "Don't know."  I was

9 just assuming not a "Yes."  Thank you, that was

10 an error in what I said.

11      Q    If you were trying to allocate those 54 people

12 to a "Know" or "Don't Know," would you be able to do

13 that?  Is there a percentage within your field that

14 would be utilized to do that?

15      A    No, everything would be specific to

16 the market.

17      Q    So it would just be for purposes of these

18 calculations assumed not a "Yes" for confusion?

19      A    "Yes" is all that counts.

20      Q    But it could be a "Don't know" or a "No"?

21      A    That is correct, yes, I agree.

22      Q    When someone responds on a likelihood of

23 confusion survey that they don't know, do you think that

24 that is indicative that there could be some likelihood

25 of confusion?
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1      A    I'm hoping that that means that they

2 don't know whether there is or is not, and I've

3 always accepted that as a legitimate and a valid

4 answer, as valid as a "Yes" or a "No."

5      Q    Would you ever look at the number of people

6 who responded "Don't Know" and suggest that that

7 indicates there may be a likelihood of confusion?

8      A    It's a "Don't know," and I would hate

9 to try to say that people who said "Don't Know"

10 meant something else.  I really would find that

11 difficult.

12      Q    What if you had a situation where you ran a

13 survey and 90 percent of the respondents said they don't

14 know, would you be able to conclude from that that there

15 is a likelihood of confusion?

16      A    That would be a very low number, and

17 after I got through with the control -- well,

18 let me back that up.  So 90 percent say "Don't

19 Know"?

20      Q    Uh-huh.

21      A    How many say "No"?

22      Q    Well, say it's evenly split, five and five.

23 Five say "Yes, confusion," five say "No," and everybody

24 else says "I don't know."

25      A    So it's 5 percent confusion, okay.
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1 That goes to the wayfaring fool kind of

2 argument.  All I can tell you is assuming

3 everything else is good and we have applied the

4 appropriate control, I've got a 5 percent

5 number.  Now it's up to you guys and the judge

6 or the jury to figure out whether that's an

7 issue or not.

8      Q    I guess what I'm trying to get at is all of

9 the things, some things being equal, is there any

10 independent value in seeing a high "Don't Know" number

11 in doing a likelihood of confusion analysis?

12      A    A high "Don't Know" number might

13 suggest that there's something wrong with the

14 questions.  But in the hands of an experienced

15 professional, pretty much following the

16 generally recognized principles, which are

17 fairly explicit in the likelihood of confusion,

18 that's less likely to be the case.  I think it

19 reflects that you're asking a question that

20 nobody has told people about or that they flat

21 out don't care about.  There's not much demand

22 for people who have made -- try to make a

23 livelihood out of "Don't Knows."

24      Q    Let me ask you, taking a look at your chart

25 and assuming that everyone would not be confused, so
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1 would the -- the additional 54 folks would be a "No,

2 there's no likelihood of confusion."  That drops the

3 percentage of confusion to 26 percent.  Isn't that still

4 a high likelihood of confusion in your experience?

5      A    That number is without control.

6      Q    Understood.

7      A    And because of that, that number is

8 meaningless and uninterpretable.  I could have a

9 confusion level of 20 percent that has net of

10 noise that is more valid than the 26.  I could

11 have a 50, 60, whatever percent confusion in a

12 test with a very large percent confusion of

13 control, and I could have 60 percent test

14 confusion and end up with 10 or 12.

15           So it's not a number -- I don't know that it

16 intrinsically is a number to be looked at.  One cannot

17 overestimate the importance of a control in a study like

18 this where we are trying to say the confusion is due to

19 something.

20      Q    If there had been a control in this study and

21 you got to 26 percent confusion, would you consider that

22 likelihood of confusion based on your experience?

23      A    In the control or correcting for the

24 control?

25      Q    Correcting for the control.
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1      A    That would be -- that would be

2 confusion.  That would be actionable confusion,

3 I think, based on other situations I'm aware of,

4 subject to the other issues that I believe are

5 telling.  There's, again, you know, to some

6 degree, it's not a set of individual little

7 things.

8           We also have here the cumulative effect of a

9 lot of things, I think.  But to answer your question, 26

10 percent net of control, everything else being legit, I

11 would expect that whoever is making a determination

12 would find that actionable based on what I have observed

13 in other situations or been told.

14      Q    Take a look at Paragraph 26.  This is on a

15 question of aided awareness.  I'm looking at the last

16 sentence in 26, which reads, "Although I'm not familiar

17 with the majority of the fame cases, I have never seen

18 or heard of the results of an aided awareness question

19 being used to support a claim of fame."

20           Is it your opinion that an aided awareness

21 question cannot be used to support a claim of fame?

22      A    No.  I start this sentence by saying

23 "Fame is not what I would regard as an area of

24 expertise to the degree that I think I'm pretty

25 good at likelihood of confusion, and I just
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1 didn't know.  And I haven't seen or heard of a

2 fame claim being based on an aided awareness

3 question, especially an aided awareness question

4 where there wasn't a control.  And by a control,

5 I don't even need a control group.  I need at a

6 minimum, in Question 3 which -- Question 1,

7 pardon me, which is what we are talking about,

8 "Have you ever heard of," there should be

9 something in there, another name, but a name --

10 a credible name but not one that is a purveyor

11 of frozen meals.  So that I can get guessing out

12 of that.

13      Q    Just so I understand the scope of the opinion

14 on 26, you haven't engaged in any exhaustive study to

15 determine whether or not an aided awareness question can

16 support a claim of fame?

17      A    That is correct.

18      Q    And you're not making the opinion that an

19 aided awareness question cannot support a claim of fame?

20 Rather, you're indicating you're not familiar with it?

21      A    That is correct, yes.  And that if one

22 were to consider using such a question, then I

23 believe there should have been a correction for

24 yea-saying using a control brand.

25      Q    Okay.  But in Paragraph 26 relating to the
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1 aided awareness question and Paragraph 27 on the aided

2 "Ever purchased" question, we don't have a specific

3 comment in the report indicating that a control group

4 should have been used.  Is that a fair statement, too?

5      A    I would have put a control brand in

6 there also.  See, it's a little weirder because

7 he uses a "Yes" in Smart Ones as something to

8 get you in there, to get you into the rest of

9 the interview.

10           If I had a control brand, a fictitious brand

11 in Question 1, if you said, "No, I never heard of it,"

12 but you said "Yes" to Smart Ones, then we would be going

13 on to Question 2, and I have no business asking you if

14 you ever purchased something you never heard of.  So

15 that's tougher.  If you follow what I'm trying to say.

16      Q    I do.  I'm just saying within your report, the

17 idea of a control group in relation to using aided

18 awareness questions or aided "Ever purchased" questions

19 isn't referenced; is that right?

20      A    That's correct.

21      Q    Let's take a look at Kaplan 2 on the survey

22 questions that Dr. Sabol used.  I'm looking at Question

23 2, which reads, "Which of the following brands of frozen

24 meals have you ever purchased?"  And then there's a

25 listing of six brands below that with a "Yes/No" option.
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1           How does Question 2 enhance awareness of the

2 Smart Ones brand?

3      A    I don't think question -- it does not

4 enhance awareness, because there's nothing about

5 awareness to enhance.  You either are aware or

6 you're not a part of the study.  That's clear

7 from Question 1 and the instruction that follows

8 it.  So it doesn't enhance awareness.

9           MS. DICKSON:  All right.  I'm at a breaking

10      point.)

11           (Luncheon recess:  12:54 p.m.)

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1           AFTERNOON SESSION

2           (Time resumed:  1:24 p.m.)

3 LEON B. KAPLAN, PH. D.,

4      having been previously sworn, resumed

5 EXAMINATION (Continued)

6 BY MS. DICKSON:

7      Q    I think before our break, we were talking

8 about Question 2.  And in the Sabol survey, in your

9 report, Dr. Kaplan, you suggested that reordering the

10 questions would be important.  Could you explain that

11 opinion?

12      A    Yes.  It's simple common sense.  I

13 like to put -- I believe, and I think many

14 others will concur, that you shouldn't really

15 have anything that you don't need before your

16 critical question series.  I cannot -- Question

17 2 and Question 4 and Question 5, among others,

18 serve no purpose in terms of moving this toward

19 the issue to be resolved.

20           Question 2, because I'm asking it, makes Smart

21 Ones all that more legitimate and all that more real and

22 all that more tangible.  There's no reason to have it

23 there.  None at all.  Actually, no reason to have it in

24 the study.

25      Q    In terms of likelihood of confusion?
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1      A    Yes.

2      Q    Okay.  Does the fact that there are screener

3 questions that mention Smart Ones, in particular,

4 Question 1 -- let me rephrase that.

5           The fact that there is a screener question --

6 let me rephrase my rephrasing.

7           Question 1 specifically mentions Smart Ones in

8 the listing of products.  So, does that impact your

9 opinion on whether or not 2 needs to come before 3 or

10 can come after 3?

11      A    Two just shouldn't be before 3,

12 period.  It does not advance the quest for

13 accurate information in any way by having it

14 before 3.  It further makes Smart Balance a real

15 something that should be in the supermarket.

16      Q    You mean Smart Ones?

17      A    Smart Ones, I apologize.

18      Q    Okay.

19      A    As does -- well, okay, yeah.  There's

20 no good reason to have it there.

21      Q    What did you do to understand the Smart Ones

22 brand prior to performing your critique?

23      A    Could you --

24      Q    What did you do to understand or familiarize

25 yourself with the Smart Ones brand prior to performing
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1 your critique?

2      A    Nothing.

3      Q    Is it your understanding that Heinz is the

4 producer of Smart Ones?

5      A    Yeah, I assume so.

6      Q    And is it also your understanding that today

7 Heinz and Weight Watchers International are separate

8 companies?

9      A    I don't know about that.

10      Q    Is it your understanding that Weight Watchers

11 International is an opposer in this trademark litigation

12 or is a party in this trademark litigation?

13      A    I think somehow I had the impression

14 that they're involved on the Plaintiff's side,

15 but I never dwelled on that.

16      Q    In Paragraph 10 of Kaplan 1, your report, on

17 Page 4, you note there's been a prior criticism of

18 Weight Watchers' study?

19      A    Uh-huh.

20      Q    If Weight Watchers is not a party to this

21 litigation, would that opinion have any import?

22      A    That was in the context -- I forget

23 where I got it.  That was in the context of my

24 belief that Weight Watchers was a part of all of

25 this.  I'm trying to figure out why I knew that
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1 or why I believed that.  No, I can't.

2      Q    Okay.  But that was your belief at the time

3 that it was a party?

4      A    Yeah.

5      Q    Dr. Kaplan, how many hours have you spent on

6 this case?

7      A    Probably between 20 and 30.

8      Q    Would those 20 to 30 hours be in the

9 preparation of your critique?

10      A    My critique is probably 20 to 25.

11 There's a little leeway in that.

12      Q    What tasks went into preparing your critique?

13 How did you go about preparing your critique?

14      A    I read the report and where I had

15 questions, I tried to find some things that had

16 addressed similar questions in the past.  I read

17 the report again, saw some additional things,

18 tried to review those.

19           I read -- as I said Dr. Diamond's -- I looked

20 at some of the standard references to see if my -- to

21 make sure my beliefs, my impressions, my thoughts about

22 what was the right way to do stuff was supported.

23      Q    Have you discussed Dr. Sabol's report or the

24 preparation of your critique with anyone?

25           MR. CROSS:  Other than me.
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1      Q    Other than him?

2      A    Oh, actually, no.

3           THE WITNESS:  Thank you.

4      Q    Has anyone other than you performed any work

5 that is captured in part of this report, incorporated in

6 it?

7      A    No.

8      Q    I think you already confirmed you have not

9 done a study of the frozen food market or of any

10 likelihood of confusion between Smart Ones and Smart

11 Balance?

12      A    That's correct, yes.  I have not.

13      Q    Do you know Dr. Sabol?

14      A    No, I do not.

15      Q    What did you need to understand about Smart

16 Balance in order to perform your critique?

17      A    That they were going to be -- there

18 was an intention to move into this area.  What I

19 got really from the answers on the Notice of

20 Opposition was helpful.  That spelled out the

21 kinds of products we were talking about, which

22 was useful in terms of part of the assessment of

23 universe.  That's all.

24      Q    Looking at Paragraph 4 of your critique, you

25 have some sources, documents that you considered.  Is
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1 there anything else that you considered that is not

2 listed on this list?

3      A    No.  Assuming that we both understand

4 cases cited means just the ones that are here.

5      Q    The ones in the report?

6      A    I have not gone beyond it.  This is a

7 lot.

8      Q    Have you looked at any deposition transcripts

9 in this case?

10      A    No.  The answers, that's all.

11      Q    Talking about -- we talked a little bit about

12 this, but the Diamond article which is Exhibit --

13      A    4.

14      Q    Kaplan Exhibit number 4.  I think you may have

15 even referenced this when we first started talking about

16 the article, but is it your understanding that Sherri

17 Diamond's article is part of a larger publication by the

18 Federal Judicial Center?

19      A    Yes.

20      Q    And that larger publication is entitled

21 "Reference Manual on Scientific Evidence"?

22      A    Correct.

23      Q    And there are many other chapters that form

24 that reference manual behind the guide on survey

25 research that we have been referencing that was prepared
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1 by Ms. Diamond?

2      A    That is true.

3      Q    Is it also your understanding that the

4 reference guide is not intended to instruct judges

5 concerning what evidence should be admissible or to

6 establish minimum standards for acceptable scientific

7 testimony?

8      A    I have no idea.

9      Q    Is it your understanding that if someone

10 prepares a survey and does not do all of the steps

11 identified by Ms. Diamond that that survey should be

12 accorded no weight by a court of law?

13      A    No.

14      Q    Is it your understanding that Ms. Diamond's

15 article is a guide of certain practices but not a

16 required listing of something that must be contained in

17 every survey for it to be viable?

18      A    I hadn't thought about it, but that

19 sounds reasonable.

20      Q    Have you discussed this report with anyone

21 from Leon Shapiro?

22      A    Who.

23      Q    From Leon Shapiro & Associates.

24           MR. CROSS:  Leo.

25      Q    I'm sorry, from Leo Shapiro?
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1      A    No.

2      Q    Have you discussed this report with anyone by

3 the name of Phillip Johnson?

4      A    No.

5      Q    Why don't you take a look in Kaplan Exhibit 1

6 in your report, Paragraph 7.

7      A    Yes.

8      Q    And I'm looking at the last sentence of the

9 quote from Professor Diamond, wherein she says, "some

10 disputes may include all prospective and actual

11 purchasers of Plaintiff's goods."  Do you see where I'm

12 referencing?

13      A    Yes, I do.

14      Q    When she says "actual purchasers," do you

15 understand that to mean past purchasers?

16      A    Yes.

17      Q    And then prospective purchasers would be those

18 having an intent to purchase?

19      A    Yes.

20      Q    And she indicates that a survey population, a

21 relevant population, as she terms it may include

22 prospective and actual; is that correct?

23      A    That's correct.

24      Q    She does not indicate that it must include

25 prospective and actual purchasers?
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1      A    No, no.

2      Q    Taking a look at Paragraph 6 of Kaplan Exhibit

3 1, you reference the Manual for Complex Litigation,

4 which is also prepared by the Federal Judicial Center;

5 is that correct?

6      A    That's correct.

7      Q    And like the Diamond article, the cited

8 portion of the Manual for Complex Litigation is a small

9 piece of a much larger work?

10      A    That's correct.

11      Q    Would you agree that the Manual for Complex

12 Litigation is not focused on likelihood of confusion

13 surveys or analysis of brand strength?

14      A    That is correct.

15      Q    I'm going to show this to you.  I'll see if we

16 have to mark it.  It's these two pages.  If I can come

17 over and show you where I'm looking.

18           In your report, you list out a number of

19 factors that are relevant to admissibility and to

20 validity, and those are repeated here.  Would you agree

21 that in terms of looking at the factors relevant to

22 assessing admissibility of a survey, the manual

23 indicates they need to be applied in light of a

24 particular purpose for which the survey is offered?

25      A    Oh, sure.
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1      Q    So that some of those factors could change

2 depending on individual circumstances in a particular

3 survey situation?

4      A    To some degree.

5           MS. DICKSON:  That's all I have for that.  If

6      you need us to mark it, we can.

7           MR. CROSS:  No.

8           MS. DICKSON:  Okay.  What I would like to do

9      is sort of my own little summary going through the

10      headings that you have in your report and make sure

11      we covered everything so I haven't missed any bases

12      in terms of working through your report.  I'm not

13      trying to make you repeat everything, but I want to

14      make sure I've covered everything.

15      Q    So looking at -- well, I'm not going to

16 reference your report, but this is, as I sort of work

17 through -- and feel free to take a look at it.  One of

18 the issues you raise in your critique is a criticism of

19 the population selection by Dr. Sabol?

20      A    Correct.

21      Q    And the basis of your criticism is that it is

22 an underinclusive universe?

23      A    Yes.

24      Q    And it is underinclusive for what reasons?

25      A    Because Dr. Sabol limits the universe
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1 to those who indicated they were aware of, that

2 is to say, ever heard of Smart Ones in his

3 Question 1 primarily.

4           And secondarily, because he has not

5 established contention and that's -- not established the

6 next 30-day purchase contention of the category, not of

7 Smart Ones but of frozen meals, et cetera.

8      Q    Are there any other criticisms that you have

9 as to Dr. Sabol's selection of the population that are

10 not encompassed in those two bases for suggesting the

11 universe underinclusive?

12      A    Those are the reasons I have concerns

13 about the universe.

14      Q    Does your report assign a degree to which the

15 underinclusiveness of the population impacts the

16 studies, validity or viability or determination of

17 likelihood of confusion?

18      A    No, it does not.

19      Q    The next category of criticisms pertain to the

20 sampling procedure.  What are the bases of your

21 complaints or critique of Dr. Sabol's report that

22 pertain to the sampling procedure?

23      A    There are some questions that it is my

24 opinion are pretty much always asked in

25 screening for respondents to make sure that we
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1 have not included people whose opinions would be

2 atypical or who have a special knowledge in our

3 sample.  Because where they are in our sample,

4 those individuals would be disproportionately --

5 would occur at a higher incidence in our sample

6 than in the larger population.

7      Q    These would be the folks who have marketing

8 experience, advertising experience or perhaps industry

9 experience?

10      A    And who have recently been interviewed

11 on the subject.

12      Q    Recent participants?

13      A    Past participants, yes.

14      Q    In Paragraph 16, you mention, "Population

15 definition contaminates the sampling procedure."

16           How do you contend the population issues

17 contaminate the sampling procedure?

18      A    The population was defined by Question

19 1 as people who have ever heard of, and so his

20 definition was aware of, among other things,

21 aware of Smart Ones.  That was incorporated into

22 the screening questionnaire, and so it

23 compromises sampling, which is screening.

24      Q    So aside from the two points that we just

25 discussed under the sampling critique, are there any
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1 other issues that you have with Dr. Sabol's sampling

2 procedure?

3      A    No.

4      Q    And within your report, do you assign a degree

5 to which the sampling issues that you just discussed

6 impact the study's validity or viability?

7      A    No.

8      Q    The next category of the critique is

9 "Questions and Methodology."  You indicate in your

10 critique that "Failing to ask why is improper," after

11 Question No. 3.

12      A    It's a very significant flaw.

13      Q    Failure to use a control group?

14      A    Very significant flaw.

15      Q    In your critique, not using "Don't Know" for

16 some of the options when you have "Yes" and "No" as a

17 flaw?

18      A    Minor, yes.

19      Q    You indicated sequencing of the questions is

20 an issue in that Question No. 2 should be after Question

21 No. 3?

22      A    That's correct.

23      Q    And then the Question No. 3 is leading and

24 suggestive, as briefly discussed and not being an

25 open-ended question and having some issues with the
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1 phrasing, as you previously identified?

2      A    Correct.

3      Q    Are there any other issues beyond what I just

4 mentioned that you have with Dr. Sabol's questions and

5 methodology?

6      A    No.

7      Q    Have you assigned a degree to which any of the

8 issues you've identified in the "Questions and

9 Methodology" section have impacted Dr. Sabol's study of

10 validity or its viability?

11      A    Well, I haven't necessarily assigned a

12 value on a scale of 1 to 10, but I did say in

13 Paragraph 22, "The design is not capable of

14 answering the questions it was supposed to

15 answer."  So that says something.  This would be

16 the first sentence in Paragraph 22 on Page 7.

17           And, similarly, on Page 8, the first sentence

18 in Paragraph 24 says, "Because of the absence of a

19 control and the absence of the 'Why' question, so we are

20 unable to know what's trademark relevant, the results

21 are meaningless."

22           And while I haven't assigned a number from my

23 perspective, as a person who has some competence in

24 doing survey work, I don't think they have any value.

25      Q    Putting aside the failure to ask the "Why"
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1 question and the failure of not using a control group or

2 control question for the other issues identified in the

3 questions and methodology section of your critique, did

4 you assign any degree to which those issue impacted the

5 validity or viability of Dr. Sabol's report in your

6 critique?

7      A    I didn't assign any value.

8      Q    And as we just discussed for --

9      A    The absence of a control.

10      Q    The absence of a control and the failure to

11 ask the "Why" question, it would be your opinion those

12 two flaws resulted in the survey having no value?

13      A    We could not put any faith in his

14 estimates of confusion.

15      Q    And the section of your critique headed "Data

16 Analysis and Reporting," you indicate that he did not

17 include in the sample individuals who were not aware of

18 the Smart Ones brand.  That he utilized -- he,

19 Dr. Sabol, utilized aided awareness questions, including

20 aided awareness and aided "Ever purchased" questions as

21 indicators of fame."

22           Are those issues that you had with Dr. Sabol's

23 report that I just mentioned?

24      A    Those are certainly issues with the

25 report.  The issue of adding the people who were
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1 not aware really goes back to the universe

2 definition, and it's how it manifest itself in

3 his calculations.

4           And the aided awareness questions being used

5 for attribution of fame, for what it is worth, I'm not

6 familiar with any aided awareness questions being used

7 to support fame, and the absence of a control group

8 means we have potentially yea-saying with regard to

9 "Ever heard of" or "Ever purchased Smart Ones," and we

10 have no correction for noise.

11      Q    Are there any other issues that you have with

12 Dr. Sabol's report under the "Data Analysis and

13 Reporting" section of your report that we have not just

14 discussed?

15      A    Not to my recollection, no.

16      Q    Do you assign a value or degree to which the

17 errors that you've identified in your critique and the

18 "Data Analysis and Reporting" section that we just

19 discussed impact Dr. Sabol's study's validity or its

20 viability?

21      A    Insofar as they reflect the absence of

22 the control, which was addressed earlier, and it

23 manifests itself in that then the comments about

24 the meaninglessness because of there not being a

25 control applied here.
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1      Q    In the "Data Analysis and Reporting" section,

2 at Paragraph 28, you have a comment about close-ended

3 versus open-ended questions.

4           Isn't it the case that open-ended questions or

5 close-ended questions, one could be more appropriate

6 than the other, depending on the types of information

7 you're intending to elicit?

8      A    Yes, it is.

9      Q    So it wouldn't be fair to say an open-ended

10 question is always better than a close-ended question?

11      A    If I had said that, I misspoke.

12      Q    I'm not saying you said that.  I'm just saying

13 it would not be for anyone to suggest that.  Looking at

14 Dr. Diamond's article at Page 253, and this is the

15 paragraph right above D, the last sentence in that

16 paragraph, she says, "Open-ended questions are more

17 appropriate when the survey is attempting to gauge what

18 comes first to a respondent's mind, but close-ended

19 questions are more suitable for assessing choices

20 between well-identified options or obtaining ratings on

21 a clear set of alternatives."

22           Do you agree with Dr. Diamond's statement?

23           MR. CROSS:  Objection to form.

24      A    As you pointed out before, these are

25 general guidelines, and they really apply with
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1 the caveat that everything else being perfect

2 makes sense.  I think that open-ended are less

3 leading, I agree with that.  They're more

4 appropriate to gauge what comes first in a

5 respondent's mind.  I agree with that, among

6 other things.

7           I don't quite know what she means about

8 choices being -- well, would you prefer A or B,

9 certainly one would have to go with close-ended to

10 define the choice situations.

11           And with regard to obtaining ratings on a

12 clear set of alternatives, what she means there is I'm

13 going to say, "What do you think of this on cost, on

14 quality of goods," et cetera.  There are certain

15 situations where open ends really have a clear

16 superiority because the interviewer knows where he or

17 she is going, and the respondent may not.  Does that

18 answer your question?

19      Q    You did.

20           Do you think Question No. 3 on Dr. Sabol's

21 survey is seeking opinion information?

22      A    Oh, yeah.  "Do you think it was

23 associated with" -- in his second sentence --

24 "Would you think Smart Balance was associated

25 with, licensed by," et cetera.
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1           In a general sense, "Do you think" is asking

2 you for an opinion.  There are other issues that go

3 beyond the specific words, as we have talked about

4 earlier.

5      Q    Understood.  Looking back at your critique,

6 towards the end of Paragraph 28, you also mention, "The

7 questions do not contain a false answer to send a signal

8 to respondents that not all of the answers are correct."

9           Do you assign any significance to the failure

10 to include a false answer in terms of assessing the

11 impact of not including a false answer to the validity

12 of Dr. Sabol's study?

13      A    Easy for you to say.

14      Q    Not so easy for me to say.

15      A    I did not assign a value to that.

16 However, as you can see, the absence of a false

17 answer tells you that potentially everything I'm

18 asking you about is true.

19           I'm asking you about some brands.  You have

20 heard of some, you haven't heard of some of the others.

21 And then I'm asking, "Have you ever purchased only the

22 brands you heard of?"

23           Then we have Question 3 and then whatever

24 Question 4 means, of course it's after Question 3.  So

25 there's no reason to suspect that this interviewer does



91f27006-49b7-4a74-bd65-e58748f90dbe

LEON B. KAPLAN, PH. D. - 4/24/2012

800-292-4789 www.merrillcorp.com/law
Merrill LAD

Page 120

1 anything other than speak the truth.

2      Q    In the next section of your critique, entitled

3 "Validation," you indicate that it is typical to

4 validate some or all of the interviews in a study used

5 for litigation.

6      A    Yes.

7      Q    Assuming, because it was not mentioned in

8 Dr. Sabol's report that no validation occurred; is that

9 correct?

10      A    That's what it says.  The report does

11 not discuss validation.  Someone cannot assume

12 it was done.

13      Q    If validation had been done, though, you would

14 not have an issue beyond -- if validation had been done,

15 do you have any other concerns under this heading beyond

16 performing a validation as described in Paragraph 29?

17      A    Validation done, I would like to know

18 what he validated on, and then whether or not he

19 removed the people who were adjudged to be

20 invalid from his sample before he did his

21 tabulations.

22      Q    If you take a look at Paragraph 30, which is

23 the summary paragraph of your critique, towards the

24 bottom in the listing of the various mistakes you've

25 identified in your critique, the last one you list is a
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1 mischaracterization of some results.  What does that

2 refer to?

3      A    Oh, that refers to the -- my one and

4 only table.  That refers to the table at the end

5 of Paragraph 26 or that precedes Paragraph 27.

6      Q    Is there anything referenced in Paragraph 30

7 that we have not just discussed that you see as a

8 problem with Dr. Sabol's report?

9      A    I think you've done a very thorough

10 job.  No.

11      Q    The last issue I'm going to ask you about, Dr.

12 Diamond indicates in her article that, "Courts may draw

13 a negative inference from the absence of a survey in

14 support of one party's side."

15           Are you aware that courts sometimes draw

16 negative inferences when a competing survey is not

17 submitted?

18      A    I've heard that, yes.

19           MS. DICKSON:  That is all that I have.  David,

20      do you have any questions?

21           (Continued on next page.)

22

23

24

25
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1           MR. CROSS:  I don't have any questions.  But I

2      do ask that he have the right to read and sign.

3           (Time noted:  2:02 p.m.)

4                   ________________________

5                    LEON B. KAPLAN, PH. D.

6 Subscribed and sworn to before me

7 this_____day of ___________, 2012.

8 _________________________________

9        Notary Public
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